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FAMILY LAW 
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SUBTITLE 3. MINORS 

CHAPTER 

25. GENERAL PROVISIONS. 

27. JUVENILE COURTS AND PROCEEDINGS. 

28. PLACEMENT OR DETENTION. 

SUBTITLE 1. GENERAL PROVISIONS 

CHAPTER 5 
ARKANSAS CHILD SAFETY CENTER ACT 

SECTION. 

9-5-110. Interagency memorandum of un- 
derstanding. 

9-5-110. Interagency memorandum of understanding. 

(a) Before a child safety center may be established under this 
chapter, a memorandum of understanding regarding the agreement on 
the levels of participation of each entity shall be executed among: 

(1) The Division of Children and Family Services of the Department 
of Human Services; 

(2) The Crimes Against Children Division of the Department of 
Arkansas State Police; 

(3) Representatives of county and municipal law enforcement agen- 
cies that investigate child abuse in the area to be served by the child 
safety center; and 

(4) The prosecuting attorney 



9-8-204 FAMILY LAW 2 

(b) A memorandum of understanding executed under this section 
shall include the agreement on the levels of each entity's participation 
and cooperation in: 

(1) Developing a cooperative, multidisciplinary-team approach to 
investigations of child abuse; 

(2) Reducing, to the greatest extent possible, the number of inter- 
views required of a victim of child abuse with the goal of minimizing the 
negative impact of the investigation on the child; and 

(3) Developing, maintaining, and supporting, through the child 
safety center, an environment that emphasizes the best interests of 
children and that provides best practices in child abuse investigations. 

(c) A memorandum of understanding executed under this section 
may include the agreement of one (1) or more participating entities to 
provide office space and administrative services necessary for the child 
safety center's operation. 

(d) A memorandum of understanding executed under this section 
shall include the following provisions that: 

(1) When available and appropriate during the course of a child 
maltreatment investigation on reports of alleged sexual abuse, and 
when appropriate, alleged severe physical abuse, the child safety center 
shall be utilized for forensic interviews, forensic medical examinations, 
and forensic mental health examinations; and 

(2) The person who conducts the forensic interview shall be: 

(A) Adequately trained in interviewing child victims; and 

(B) Prepared to testify in any administrative or judicial proceeding 
regarding the forensic interview. 

History. Acts 2007, No. 703, § 5; 2011, Amendments. The 2011 amendment 
No. 783, § 1. added (d). 

SUBTITLE 2. DOMESTIC RELATIONS 

CHAPTER 8 
GENERAL PROVISIONS 



subchapter. 
2. Arkansas Subsidized Guardianship Act. 

Subchapter 2 — Arkansas Subsidized Guardianshd? Act 

section. 

9-8-204. Eligibility. 

9-8-204. Eligibility. 

A child is eligible for a guardianship subsidy if the Department of 
Human Services determines the following: 

(1) The child has been removed from the custody of his or her parent 
or parents as a result of a judicial determination to the effect that 
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continuation in the custody of the parent or parents would be contrary 
to the welfare of the child; 

(2) The department is responsible for the placement and care of the 
child; 

(3) Being returned home or being adopted is not an appropriate 
permanency option for the child; 

(4) Permanent placement with a guardian is in the best interest of 
the child; 

(5) The child demonstrates a strong attachment to the prospective 
guardian, and the guardian has a strong commitment to caring perma- 
nently for the child; 

(6) With respect to a child who has attained fourteen (14) years of 
age, the child has been consulted regarding the guardianship; 

(7) The necessary degree of relationship exists between the prospec- 
tive guardian and the child; 

(8) The child: 

(A) Is eligible for Title IV-E foster care maintenance payments; or 

(B) The department determines that adequate funding is available 
for the guardianship subsidy for a child who is not Title IV-E eligible; 

(9) The home of the prospective guardian complies with any appli- 
cable rules promulgated by the: 

(A) Child Welfare Agency Review Board for foster home licensure; 
and 

(B) Department of Human Services for foster home approval; and 

(10) While in the custody of the department, the child resided in the 
home of the prospective relative guardian for at least six (6) consecutive 
months after the prospective guardian's home was opened as a foster 
home. 

History. Acts 2007, No. 621, § 1; 2009, remaining subdivisions accordingly; de- 
No. 325, § 1; 2011, No. 592, § 1. leted "If permitted or required by the 

Amendments. The 2011 amendment funding stream" at the beginning of 

deleted the (a) designation from the intro- present (7); rewrote (8)(B); and added (9) 

ductory paragraph; and deleted (b); de- an( j qo). 
leted (7) and (9) and redesignated the 

Subchapter 3 — Restrictions on Unmarried Adults as Adoptive or 

Foster Parents 

9-8-301. Finding and declaration. 

CASE NOTES 

Constitutionality. ing all unmarried, cohabitating adults 

Arkansas Adoption and Foster Care Act from adopting or fostering children was 

of 2008, codified at §§ 9-8-301 to 9-8-305, not the least restrictive means necessary 

is unconstitutional, as it violates funda- to serve the state's compelling interest, 

mental right to privacy implicit in the Ark. Dep't of Human Servs. v. Cole, 2011 

Arkansas Constitution; its ban prohibit- Ark. 145, — S.W.3d — (2011). 
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CHAPTER 9 
ADOPTION 

subchapter 

1. General Provisions. 

2. Revised Uniform Adoption Act. 

4. Arkansas Subsidized Adoption Act. 

5. Voluntary Adoption Registry. 

Subchapter 1 — General Provisions 

section. section. 

9-9-102. Religious preference — Removal relative caregivers for a 

of barriers to inter-ethnic child in foster care. 

adoption — Preference to 9-9-105. Employee leave for adoption. 

9-9-102. Religious preference — Removal of barriers to inter- 
ethnic adoption — Preference to relative caregivers 
for a child in foster care. 

(a) In all custodial placements by the Department of Human Ser- 
vices in foster care or adoption, the court shall give preferential 
consideration to an adult relative over a nonrelated caregiver, provided 
that the relative caregiver meets all relevant child protection standards 
and it is in the best interest of the child to be placed with the relative 
caregiver. 

(b) If the genetic parent or parents of the child express a preference 
for placing the child in a foster home or an adoptive home of the same 
or a similar religious background to that of the genetic parent or 
parents, the court shall place the child with a family that meets the 
genetic parent's religious preference, or if a family is not available, to a 
family of a different religious background that is knowledgeable and 
appreciative of the child's religious background. 

(c) The court shall not deny a petition for adoption on the basis of 
race, color, or national origin of the adoptive parent or the child 
involved. 

History. Acts 1987, No. 857, § 1; 1995, by the department pursuant to court order 

No. 956, § 1; 1997, No. 216, § 1; 2011, No. under § 9-9-212" and deleted "shall be 

591, § 2. given" following "consideration"; deleted 

Amendments. The 2011 amendment, former (b); and redesignated the remain- 
in (a), substituted "adoption, the court j n g subsections accordingly, 
shall give" for "investigations conducted 

9-9-105. Employee leave for adoption. 

(a) As used in this section, "employer" means public and private 
employers, including state departments, agencies, and political subdi- 
visions. 

(b)(1) An employer that permits paternity leave or maternity leave 
for a biological parent after the birth of a child shall permit paternity or 
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maternity leave for an adoptive parent upon placement of an adoptive 
child in the adoptive parent's home if requested by the adoptive parent. 

(2) If the employer has established a policy that provides leave time 
for a biological parent after the birth of a child, the same policy shall 
apply to an adoptive parent upon placement of an adoptive child in the 
adoptive parent's home. 

(3) A request for additional leave due to the placement and adoption 
of an ill child or a child with a disability shall be considered by the 
employer on the same basis as comparable cases of complications 
accompanying the birth of a child to an employee or employee's spouse. 

(c) Any other benefit provided by an employer, such as job guarantee 
or pay guarantee, shall be available to both biological parents and 
adoptive parents equally. 

(d) An employer shall not penalize an employee for exercising his or 
her rights under this section. 

(e) This section does not apply to an adoption: 

(1) By the spouse of a custodial parent; 

(2) Of a person over eighteen (18) years of age; or 

(3) Of a foster child by the child's foster parents. 

History. Acts 2011, No. 1235, § 2. 

Subchapter 2 — Revised Uniform Adoption Act 

SECTION. SECTION. 

9-9-206. Persons required to consent to 9-9-212. Hearing on petition — Require- 
adoption — Consideration ments. 

for relinquishing minor for 9-9-213. Required residence of minor, 

adoption. 9-9-215. Effect of decree of adoption. 

9-9-210. Petition for adoption. 

9-9-204. Who may adopt. 

CASE NOTES 

Standing to Adopt. code. Schubert v. Ark. Dep't of Human 

Case law and this section, recognizing Servs., 2010 Ark. App. 113, — S.W.3d — 

the right of foster parents to adopt a foster (2010). 
child, was not superseded by the juvenile 

9-9-206. Persons required to consent to adoption — Consider- 
ation for relinquishing minor for adoption. 

(a) Unless consent is not required under § 9-9-207, a petition to 
adopt a minor may be granted only if written consent to a particular 
adoption has been executed by: 

(1) The mother of the minor; 

(2) The father of the minor if the father was married to the mother at 
the time the minor was conceived or at any time thereafter, the minor 
is his child by adoption, he has physical custody of the minor at the time 
the petition is filed, he has a written order granting him legal custody 
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of the minor at the time the petition for adoption is filed, a court has 
adjudicated him to be the legal father prior to the time the petition for 
adoption is filed, or he proves a significant custodial, personal, or 
financial relationship existed with the minor before the petition for 
adoption is filed; 

(3) Any person lawfully entitled to custody of the minor or empow- 
ered to consent; 

(4) The court having jurisdiction to determine custody of the minor, 
if the legal guardian or custodian of the person of the minor is not 
empowered to consent to the adoption; 

(5) The minor, if more than twelve (12) years of age, unless the court 
in the best interest of the minor dispenses with the minor's consent; and 

(6) The spouse of the minor to be adopted. 

(b) A petition to adopt an adult may be granted only if written 
consent to adoption has been executed by the adult and the adult's 
spouse. 

(c) Under no circumstances may a parent or guardian of a minor 
receive a fee, compensation, or any other thing of value as a consider- 
ation for the relinquishment of a minor for adoption. However, inciden- 
tal costs for prenatal, delivery, and postnatal care may be assessed, 
including reasonable housing costs, food, clothing, general mainte- 
nance, and medical expenses, if they are reimbursements for expenses 
incurred or fees for services rendered. Any parent or guardian who 
unlawfully accepts compensation or any other thing of value as a 
consideration for the relinquishment of a minor shall be guilty of a 
Class C felony. 

History. Acts 1977, No. 735, § 6; 1979, Amendments. The 2011 amendment 

No. 599, § 2; 1985, No. 467, § 1; A.S.A. substituted "twelve (12)" for "ten (10)" in 

1947, § 56-206; Acts 2005, No. 437, § 1; ( a )(5). 
2007, No. 539, § 3; 2011, No. 607, § 1. 

9-9-207. Persons as to whom consent not required. 

RESEARCH REFERENCES 

ALR. Requirements and Effects of Pu- 
tative Father Registries. 28 A.L.R.6th 
349. 

CASE NOTES 

Analysis Constitutionality. 

Subdivision (a)(ll) of this section was 
Constitutionality. not applied to the father in a discrimina- 
Construction. tory manner because he never registered 
Consent Required. with the Arkansas Putative Father Regis- 
Failure to Communicate or Support. try; hence, he lacked standing to challenge 
Unreasonable Withholding of Consent. the constitutionality of the statute. Racine 
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9-9-210 



v. Nelson, 
(2011). 



2011 Ark. 50, — S.W.3d — 



Construction. 

Under subdivision (a)(2) of this section, 
"failed significantly" does not mean "failed 
totally." It only means that the failure 
must be significant, as contrasted with an 
insignificant failure. Racine v. Nelson, 
2011 Ark. 50, — S.W.3d — (2011). 

Phrase "failed significantly" in subdivi- 
sion (a)(2) of this section does not mean 
"failed totally." It denotes a failure that is 
meaningful or important. Fox v. Nagle, 
2011 Ark. App. 178, — S.W.3d — (2011), 
rehearing denied, — Ark. App. — , — 
S.W.3d — , 2011 Ark. App. LEXIS 302 (Apr. 
13, 2011). 

Consent Required. 

Despite the claim that the father had 
not seen the child for over one year, the 
father's consent was required for the step- 
father to adopt the child, where the father 
claimed that the mother would not let the 
father see the child because the father had 
not been paying child support and the 
father's family testified the mother 
changed her phone number without tell- 
ing them. Havard v. Clark, 2011 Ark. App. 
86, — S.W.3d — (2011). 

Failure to Communicate or Support. 

Trial court properly granted a mother's 
petition for adoption of the parties' bio- 
logical child because the father's consent 
was not required under subdivision (a)(2) 
of this section due to the fact that he 
failed, without justifiable cause, to estab- 
lish communication or financial support to 
the child; a $750 check was the only form 
of financial assistance given to the mother 



for the child throughout the child's life. 
Racine v. Nelson, 2011 Ark. 50, — S.W.3d 
— (2011). 

Trial court erred under subdivision 
(a)(2) of this section in determining that a 
father's consent was not required to the 
adoption of his child by the child's stepfa- 
ther because the father did not fail signifi- 
cantly without justifiable cause to commu- 
nicate with the child; over the course of 
the statutory one-year period, the father 
saw the child on numerous occasions. The 
father took the child to a family reunion 
and a family birthday party. Fox v. Nagle, 
2011 Ark. App. 178, — S.W.3d — (2011), 
rehearing denied, — Ark. App. — , — 
S.W.3d — , 2011 Ark. App. LEXIS 302 (Apr. 
13, 2011). 

One-year period set out in subdivision 
(a)(2) of this section may be any one-year 
period, not merely the one-year period 
preceding the filing of the adoption peti- 
tion. Fox v. Nagle, 2011 Ark. App. 178, — 
S.W.3d — (2011), rehearing denied, — 
Ark. App. — , — S.W.3d — , 2011 Ark. App. 
LEXIS 302 (Apr. 13, 2011). 

Unreasonable Withholding of Con- 
sent. 

Order granting foster parents' petition 
for adoption of a child and dismissing a 
maternal grandmother's petition for 
guardianship was proper; in finding that 
the Arkansas Department of Human Ser- 
vices had unreasonably withheld its con- 
sent to the adoption under subdivision 
(a)(8) of this section, the trial court did not 
err by giving effect to the statutory pref- 
erence for adoption. Davis-Lewallen v. 
Clegg, 2010 Ark. App. 627, — S.W.3d — 
(2010). 



9-9-210. Petition for adoption. 

(a) A petition for adoption signed and verified by the petitioner, shall 
be filed with the clerk of the court, and state: 

(1) The date and place of birth of the individual to be adopted, if 
known; 

(2) The name to be used for the individual to be adopted; 

(3) The date the petitioner: 

(A) Acquired custody of the minor and of placement of the minor 
and the name of the person placing the minor; and a statement as to 
how the petitioner acquired custody of the minor; or 

(B) Was selected to adopt the minor by the child placement agency 
licensed by the Child Welfare Agency Review Board; 
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(4) The full name, age, place, and duration of residence of the 
petitioner; 

(5) The marital status of the petitioner, including the date and place 
of marriage, if married; 

(6) That the petitioner has facilities and resources, including those 
available under a subsidy agreement, suitable to provide for the 
nurture and care of the minor to be adopted and that it is the desire of 
the petitioner to establish the relationship of parent and child with the 
individual to be adopted; 

(7) A description and estimate of value of any property of the 
individual to be adopted; 

(8) The name of any person whose consent to the adoption is 
required, but who has not consented, and facts or circumstances which 
excuse the lack of his normally required consent, to the adoption; and 

(9) In cases involving a child born to a mother unmarried at the time 
of the child's birth, a statement that an inquiry has been made to the 
Putative Father Registry and either: 

(A) No information has been filed in regard to the child born to this 
mother; or 

(B) Information is contained in the registry. 

(b) A certified copy of the birth certificate or verfication of birth 
record of the individual to be adopted, if available, and the required 
consents and relinquishments shall be filed with the clerk. 

History. Acts 1977, No. 735, § 10; Amendments. The 2011 amendment 
A.S.A. 1947, § 56-210; Acts 1989, No. 496, subdivided (a)(3) and added the (a)(3)(A) 
§ 6; 2011, No. 607, § 2. designation and (a)(3)(B). 

9-9-212. Hearing on petition — Requirements. 

(a)(1) Before any hearing on a petition, the period in which the 
relinquishment may be withdrawn under § 9-9-220 or in which consent 
may be withdrawn under § 9-9-209, whichever is applicable, must have 
expired. 

(2) No orders of adoption, interlocutory or final, may be entered prior 
to the period for withdrawal. 

(3) After the filing of a petition to adopt a minor, the court shall fix a 
time and place for hearing the petition. 

(4) At least twenty (20) days before the date of hearing, notice of the 
filing of the petition and of the time and place of hearing shall be given 
by the petitioner to: 

(A) Any agency or person whose consent to the adoption is required 
by this subchapter but who has not consented; 

(B) A person whose consent is dispensed with upon any ground 
mentioned in § 9-9-207(a)(l), (2), (6), (8), and (9); and 

(C) Any putative father who has signed an acknowledgement of 
paternity or has registered with the state's Putative Father Registry. 
(5)(A) When the petitioner alleges that any person entitled to notice 
cannot be located, the court shall appoint an attorney ad litem who 
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shall make a reasonable effort to locate and serve notice upon the 
person entitled to notice; and upon failing to so serve actual notice, 
the attorney ad litem shall publish a notice of the hearing directed to 
the person entitled to notice in a newspaper having general circula- 
tion in the county one (1) time a week for four (4) weeks, the last 
publication being at least seven (7) days prior to the hearing. 

(B) Before the hearing, the attorney ad litem shall file a proof of 
publication and an affidavit reciting the efforts made to locate and 
serve actual notice upon the person entitled to notice. 
(b)(1)(A) Before placement of the child in the home of the petitioner, 
a home study shall be conducted by any child welfare agency licensed 
under the Child Welfare Agency Licensing Act, § 9-28-401 et seq., or 
any licensed certified social worker. 

(B) Home studies on non-Arkansas residents may also be con- 
ducted by a person or agency in the same state as the person wishing 
to adopt as long as the person or agency is authorized under the law 
of that state to conduct home studies for adoptive purposes. 

(2) The Department of Human Services shall not be ordered by any 
court to conduct an adoptive home study, unless: 

(A)(i) The court has first determined the responsible party to be 
indigent; or 

(ii) The child to be adopted is the subject of an open dependency- 
neglect case and the goal of the case is adoption; and 

(B) The person to be studied lives in the State of Arkansas. 

(3) All home studies shall be prepared and submitted in conformity 
with the regulations promulgated pursuant to the Child Welfare 
Agency Licensing Act, § 9-28-401 et seq. 

(4)(A) The home study shall address whether the adoptive home is a 
suitable home and shall include a recommendation as to the approval 
of the petitioner as an adoptive parent. 

(B) A written report of the home study shall be filed with the court 
before the petition is heard. 

(C) The home study shall contain an evaluation of the prospective 
adoption with a recommendation as to the granting of the petition for 
adoption and any other information the court requires regarding the 
petitioner or minor. 

(5)(A) The home study shall include a state-of-residence criminal 
background check, if available, and national fingerprint-based crimi- 
nal background check performed by the Federal Bureau of Investi- 
gation in compliance with federal law and regulation on the adoptive 
parents and all household members eighteen (18) years of age and 
older, excluding children in foster care. 

(B) If a prospective adoptive parent has lived in a state for at least 
six (6) years immediately prior to adoption, then only a state-of- 
residence criminal background check shall be required. 

(C) If the Department of Human Services has responsibility for 
placement and care of the child to be adopted, the home study shall 
include a national fingerprint-based criminal background check per- 
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formed by the Federal Bureau of Investigation in compliance with 
federal law and regulation on the prospective adoptive parents and 
all household members eighteen (18) years of age or older, excluding 
children in foster care. 

(D) Upon request by the Department of Human Services, local law 
enforcement shall provide the Department of Human Services with 
local criminal background information on the prospective adoptive 
parents and all household members eighteen (18) years of age and 
older who have applied to be an adoptive family. 

(6) A Child Maltreatment Central Registry check shall be required 
for all household members age ten (10) and older, excluding children in 
foster care, as a part of the home study, if such a registry is available in 
their state of residence. 

(7) Additional national fingerprint-based criminal background 
checks performed by the Federal Bureau of Investigation are not 
required for international adoptions as they are already a part of the 
requirements for adoption of the United States Department of Home- 
land Security Citizenship and Immigration Services. 

(8) Each prospective adoptive parent shall be responsible for pay- 
ment of the costs of the criminal background checks, both the in-state 
check and the Federal Bureau of Investigation check if applicable, and 
shall be required to cooperate with the requirements of the Department 
of Arkansas State Police and the Child Maltreatment Central Registry, 
if available, with regard to the criminal and central registry back- 
ground checks, including, but not limited to, signing a release of 
information. 

(9)(A) Upon completion of the criminal record checks, the Depart- 
ment of Arkansas State Police shall forward all information obtained 
to either the Department of Human Services if it is conducting the 
home study, to the agency, to the licensed certified social worker, or to 
the court in which the adoption petition will be filed. 

(B) The Department of Arkansas State Police shall forward all 
information obtained from the national fingerprint-based criminal 
background checks performed by the Federal Bureau of Investigation 
to either the Department of Human Services, if it is doing the home 
study, or to the court in which the adoption petition will be filed. 

(C) The circuit clerk of the county where the petition for adoption 
has been or will be filed shall keep a record of the national finger- 
print-based criminal background checks performed by the Federal 
Bureau of Investigation for the court. 

(c)(1) Unless directed by the court, a home study is not required in 
cases in which the person to be adopted is an adult. The court may also 
waive the requirement for a home study when a stepparent is the 
petitioner or the petitioner and the minor are related to each other in 
the second degree. 

(2) The home study shall not be waived when the case is a fast-track 
adoption of a Garrett's Law baby under § 9-9-702. 

(d)(1) After the filing of a petition to adopt an adult, the court by 
order shall direct that a copy of the petition and a notice of the time and 
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place of the hearing be given to any person whose consent to the 
adoption is required but who has not consented. 

(2) The court may order a home study to assist it in determining 
whether the adoption is in the best interest of the persons involved. 

(3) The Department of Human Services shall not be ordered by any 
court to conduct a home study unless: 

(A)(i) The court has first determined the responsible party to be 
indigent; or 

(ii) The person to be adopted is the subject of an open dependency- 
neglect case and the goal of the case is adoption; and 

(B) The person to be studied lives in the State of Arkansas. 

(4) All home studies shall be prepared and submitted in conformity 
with the regulations promulgated pursuant to the Child Welfare 
Agency Licensing Act, § 9-28-401 et seq. 

(e)(1) Notice shall be given in the manner appropriate under rules of 
civil procedure for the service of process in a civil action in this state or 
in any manner the court by order directs. 

(2) Proof of the giving of the notice shall be filed with the court before 
the petition is heard. 

(3) Where consent is not required, notice may be by certified mail 
with return receipt requested. 

(f) When one (1) parent of a child or children is deceased, and the 
parent-child relationship has not been eliminated at the time of death, 
and adoption proceedings are instituted subsequent to such decease, 
the parents of the deceased parent shall be notified under the proce- 
dures prescribed in this subchapter of such adoption proceedings, 
except when the surviving parent-child relationship has been termi- 
nated pursuant to § 9-27-341. 

(g)(1)(A) Except as provided under subdivision (g)(2) of this section, 
before placement for adoption, the licensed adoption agency or, when 
an agency is not involved, the person, entity, or organization handling 
the adoption shall compile and provide to the prospective adoptive 
parents a detailed, written health history and genetic and social 
history of the child that excludes information that would identify 
birth parents or members of a birth parent's family. 

(B) The detailed, written health history and genetic and social 
history shall be set forth in a document that is separate from any 
document containing information identifying the birth parents or 
members of a birth parent's family. 

(C) The detailed, written health history and genetic and social 
history shall be clearly identified and shall be filed with the clerk 
before the entry of the adoption decree. 

(D) Upon order of the court for good cause shown, the clerk may 
tender to a person identified by the court a copy of the detailed, 
written health history and genetic and social history. 

(2) Unless directed by the court, a detailed, written health history 
and genetic and social history of the child is not required if: 
(A) The person to be adopted is an adult; 
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(B) The petitioner is a stepparent; or 

(C) The petitioner and the child to be adopted are related to each 
other within the second degree of consanguinity. 

History. Acts 1977, No. 735, § 12; 650, § 3; 2005, No. 437, § 4; 2005, No. 

1979, No. 599, §§ 3, 4; 1983, No. 324, § 1; 1689, § 1; 2007, No. 539, § 4; 2009, No. 

1985, No. 445, §§ 1, 2; A.S.A. 1947, § 56- 724, § 1; 2011, No. 1235, § 1. 

212; Acts 1991, No. 774, § 3; 1991, No. Amendments. The 2011 amendment 

1214, § 1; 1993, No. 1204, § 1; 1995, No. inserted (a)(4)(C). 
1067, § 1; 1997, No. 1106, § 1; 2003, No. 

9-9-213. Required residence of minor. 

(a) A final decree of adoption shall not be issued and an interlocutory 
decree of adoption does not become final until the minor to be adopted, 
other than a stepchild of the petitioner, has lived in the home for at 
least six (6) months after placement by an agency or for at least six (6) 
months after the petition for adoption is filed. 

(b)(1) Residence in the home is not required for a minor to be adopted 
if the minor is in the custody of the Department of Human Services. 

(2) The minor must reside outside of the home to receive medically 
necessary health care. 

History. Acts 1977, No. 735, § 13; Amendments. The 2011 amendment 
A.S.A. 1947, § 56-213; Acts 1999, No. 518, added the (a) designation and (b). 
§ 1; 2011, No. 607, § 3. 

9-9-215. Effect of decree of adoption. 

(a) A final decree of adoption and an interlocutory decree of adoption 
which has become final, whether issued by a court of this state or of any 
other place, have the following effect as to matters within the jurisdic- 
tion or before a court of this state: 

(1) Except with respect to a spouse of the petitioner and relatives of 
the spouse, to relieve the biological parents of the adopted individual of 
all parental rights and responsibilities, and to terminate all legal 
relationships between the adopted individual and his or her biological 
relatives, including his or her biological parents, so that the adopted 
individual thereafter is a stranger to his or her former relatives for all 
purposes. This includes inheritance and the interpretation or construc- 
tion of documents, statutes, and instruments, whether executed before 
or after the adoption is decreed, which do not expressly include the 
individual by name or by some designation not based on a parent and 
child or blood relationship. However, in cases where a biological or 
adoptive parent dies before a petition for adoption has been filed by a 
step-parent of the minor to be adopted the court may grant visitation 
rights to the parents of the deceased biological or adoptive parent of the 
child if such parents of the deceased biological or adoptive parent had 
a close relationship with the child prior to the filing of a petition for 
step-parent adoption, and if such visitation rights are in the best 
interests of the child. The foregoing provision shall not apply to the 
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parents of a deceased putative father who has not legally established 
his paternity prior to the filing of a petition for adoption by a step- 
parent. For the purposes of this section, "step-parent" means an 
individual who is the spouse or surviving spouse of the biological or 
adoptive parent of a child but who is not a biological or adoptive parent 
of the child. 

(2) To create the relationship of parent and child between petitioner 
and the adopted individual, as if the adopted individual were a 
legitimate blood descendant of the petitioner, for all purposes including 
inheritance and applicability of statutes, documents, and instruments, 
whether executed before or after the adoption is decreed, which do not 
expressly exclude an adopted individual from their operation or effect. 

(b) An interlocutory decree of adoption, while it is in force, has the 
same legal effect as a final decree of adoption. If an interlocutory decree 
of adoption is vacated, it shall be as though void from its issuance, and 
the rights, liabilities, and status of all affected persons which have not 
become vested shall be governed accordingly. 

(c) Sibling visitation shall not terminate if the adopted child was in 
the custody of the Department of Human Services and had a sibling 
who was not adopted by the same family and before adoption the circuit 
court in the juvenile dependency-neglect or families-in-need-of-services 
case has determined that it is in the best interests of the siblings to visit 
and has ordered visitation between the siblings to occur after the 
adoption. 

History. Acts 1977, No. 735, § 15; Amendments. The 2011 amendment, 
1983, No. 324, § 2; 1985, No. 403, § 2; in (c), substituted "visit" for "continue 
A.S.A. 1947, § 56-215; Acts 1995, No. 889, visitation" and "occur" for "continue." 
§ 1; 2005, No. 437, §§ 5, 6; 2011, No. 607, 
§ 4. 

Subchapter 4 — Arkansas Subsidized Adoption Act 

section. Commencement of sub- 

9-9-404. Administration — Funding. sidy. 

9-9-407. Eligibility. 

9-9-408. Subsidy agreement required — 

9-9-404. Administration — Funding. 

(a) The Department of Human Services shall establish and admin- 
ister an ongoing program of subsidized adoption by persons who are 
determined by the department to be eligible to adopt under this 
subchapter. 

(b) Subsidies and services for children under this program shall be 
provided out of funds appropriated to the department for the mainte- 
nance of children in foster care or made available to it from other 
sources. 
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History. Acts 1979, No. 1109, § 3; deleted "and who are financially unable to 

A.S.A. 1947, § 56-132; Acts 2005, No. 437, otherwise adopt as determined by the de- 

§ 8; 2011, No. 607, § 5. partment using a means-based test" at the 

Amendments. The 2011 amendment end of (a). 

9-9-407. Eligibility. 

(a) A family is initially eligible for a subsidy for purposes of adoption 
if: 

(1)(A) No other potential adoptive family has been identified and is 
willing and able to adopt the child without the use of a subsidy. 

(B) In the case of a child who has established significant emotional 
ties with prospective adoptive parents while in their care as a foster 
child, the Department of Human Services may certify the child as 
eligible for a subsidy without searching for families willing to take 
the child without a subsidy 

(C) In the case of a child who will be adopted by members of his or 
her biological family, the department may certify the child as eligible 
for a subsidy without searching for families willing to take the child 
without a subsidy; 

(2) The department has determined the family to be eligible; 

(3) The child is in the custody of the department; and 

(4) The child has been determined by the department to have special 
needs. 

(b) A child who is a resident of Arkansas when eligibility for a 
subsidy is certified shall remain eligible and receive a subsidy, if 
necessary for adoption, regardless of the domicile or residence of the 
adopting parents at the time of application for adoption, placement, 
legal decree of adoption, or thereafter. 

(c) A family is eligible for a legal subsidy for purposes of adoption if: 
(1) The child is in the custody of the department; or 

(2)(A) The child was in the custody of the department; 

(B) Legal custody was transferred to a relative or other person; 
and 

(C) The juvenile division case remains open pending the child 
obtaining permanency. 

History. Acts 1979, No. 1109, § 4; inserted "has been identified and" in 
1981, No. 858, § 1; A.S.A. 1947, § 56-133; (a)(1)(A); deleted "pursuant to a means- 
Acts 1999, No. 518, § 3; 2005, No. 437, based test" at the end of (a)(2); and deleted 
§ 9; 2011, No. 607, § 6. (b) and redesignated the remaining sub- 
Amendments. The 2011 amendment sections accordingly. 

9-9-408. Subsidy agreement required — Commencement of sub- 
sidy. 

(a) When parents are found and approved for adoption of a child 
certified as eligible for a subsidy and before the final decree of adoption 
is issued, there must be a written agreement between the family 
entering into the subsidized adoption and the Department of Human 
Services. 
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(b)(1) Adoption subsidies, the amount of which in individual cases 
shall be determined through agreement between the adoptive parents 
and the department but shall be no more than the current foster care 
board rate, may commence with the adoption placement or at the 
appropriate time after the adoption decree and may vary with the 
circumstances of the adopting parents and the needs of the child as well 
as the availability of other resources to meet the child's needs. 
(2)(A) In the case of the special needs child whose eligibility is based 
on a high risk for development of a serious physical, mental, devel- 
opmental, or emotional condition, the adoption subsidy agreement 
shall not provide for an adoption subsidy until the child actually 
develops the condition. 

(B) A subsidy payment shall not be made until adequate documen- 
tation is submitted by the adoptive parents to the department 
showing that the child has now developed the condition. 

(C) Upon acceptance by the department that the child has devel- 
oped the condition, the adoption subsidy shall be retroactive to the 
date the adoptive parents submitted adequate documentation that 
the child developed the condition. 

(c)(1) When a child is determined to have a causative preexisting 
condition which was not identified or known prior to the final decree of 
adoption and which has resulted in a severe medical or psychiatric 
condition that requires extensive treatment, hospitalization, or institu- 
tionalization, an adoption subsidy may be approved. 

(2) Upon the approval of the subsidy, the adoptive parents shall also 
be entitled to receive retroactive subsidy payments for the two (2) 
months prior to the date such subsidy was approved. 

(3) This subsection will apply only to adoptive placements made on 
or after April 28, 1979. 

History. Acts 1979, No. 1109, § 5; Amendments. The 2011 amendment 

1985, No. 482, § 1; A.S.A. 1947, § 56-134; deleted (b)(2) and redesignated (b)(3) as 

Acts 1993, No. 800, § 1; 2005, No. 437, (b)(2) 
§ 9[10]; 2011, No. 607, § 7. 

Subchapter 5 — Voluntary Adoption Registry 

SECTION. 

9-9-504. Registry — Operation. 

9-9-504. Registry — Operation. 

(a)(1) The adult adoptee and each birth parent and each individual 
related within the second degree whose identity is to be disclosed may 
voluntarily place his or her name in the appropriate registry by 
submitting a notarized affidavit stating his or her name, address, and 
telephone number and his or her willingness to be identified solely to 
the other relevant persons who register. 
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(2) No registration shall be accepted until the prospective registrant 
submits satisfactory proof of his or her identity in accord with regula- 
tions specified in § 9-9-503. 

(3) The failure to file a notarized affidavit with the registry for any 
reason, except death, shall preclude the disclosure of identifying 
information to those persons who do register. 

(b)(1)(A) Upon registering, the registrant shall participate in not less 
than one (1) hour of counseling with a social worker employed by the 
entity that operates the registry. If a birth parent or adult adoptee is 
domiciled outside the state, he or she shall obtain counseling from a 
social worker employed by a licensed agency in that other state 
selected by the entity that operates the registry. 

(B) If a birth parent or adult adoptee is domiciled outside the state, 
he or she shall obtain counseling from a social worker employed by a 
licensed agency in that other state selected by the entity that 
operates the registry. 

(2) When an eligible person registers concerning an adoption that 
was arranged through an agency that has not merged or otherwise 
ceased operations, and that same agency is not operating the registry, 
the entity operating the registry shall notify, by certified mail within 
ten (10) business days after the date of registration, the agency that 
handled the adoption. 

(c) In any case in which the identity of the birth father was unknown 
to the birth mother, or in which the administrator learns that one (1) or 
both birth parents are deceased, this information shall be shared with 
the adult adoptee. In those cases, the adoptee shall not be able to obtain 
identifying information through the registry, and he or she shall be told 
of his or her right to pursue whatever right otherwise exists by law to 
petition a court to release the identifying information. 

(d) The following shall be matching and disclosure procedures: 

(1) Each mutual consent voluntary adoption registry shall be oper- 
ated under the direction of an administrator; 

(2) The administrator shall be bound by the confidentiality require- 
ments of this subchapter and shall be permitted reasonable access to 
the registry for the purposes set forth in this subchapter and for such 
purposes as may be necessary for the proper administration of the 
registry; 

(3) A person eligible to register may request the administrator to 
disclose identifying information by filing an affidavit that sets forth the 
following: 

(A) The current name and address of the affiant; 

(B) Any previous name by which the affiant was known; 

(C) The original and adopted names, if known, of the adopted 
child; 

(D) The place and date of birth of the adopted child; and 

(E)(i) The name and address of the adoption agency or other entity, 
organization, or person placing the adopted child, if known. 

(ii) The affiant shall notify the registry of any change in name or 
location which occurs subsequent to his or her filing the affidavit. 
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(iii) The registry shall have no duty to search for the affiant who 
fails to register his or her most recent address; 
(4)(A) The administrator of the mutual consent voluntary adoption 
registry shall process each affidavit in an attempt to match the adult 
adoptee and the birth parents or individuals related within the 
second degree. The processing shall include research from agency 
records, when available, and when agency records are not available, 
research from court records to determine conclusively whether the 
affiants match. 

(B) The processing shall include research from agency records, 
when available, and when agency records are not available, research 
from court records to determine conclusively whether the affiants 
match; 

(5) The administrator shall determine that there is a match when 

the adult adoptee and a birth parent or individual related within the 

second degree have filed affidavits with the mutual consent voluntary 

adoption registry and have each received the counseling required in 

subsection (b) of this section; and 

(6)(A) An agency receiving an assignment of a match under the 

provisions of this subchapter shall directly or by contract with a 

licensed adoption agency in this state notify all registrants through a 

direct and confidential contact. 

(B) The contact shall be made by an employee or agent of the 
agency receiving the assignment. 

(C) The employee or agent shall be a trained social worker who has 
expertise in postlegal adoption services. 

(e)(1) Any affidavits filed and other information collected shall be 
retained for ninety-nine (99) years following the date of registration. 

(2) Any qualified person may choose to remove his or her name from 
the registry at any time by filing a notarized affidavit with the registry. 

(f)(1) A mutual consent voluntary adoption registry shall obtain only 
information necessary for identifying registrants. 

(2) In no event shall the registry obtain information of any kind 
pertaining to the adoptive parents or any siblings to the adult adoptee 
who are children of the adoptive parents. 

(g) All costs for establishing and maintaining a mutual consent 
voluntary adoption registry shall be obtained through users' fees 
charged to all persons who register. 

(h) Beginning January 1, 2002, the Department of Human Services 
shall place the affidavit form for placement on the mutual adoption 
registry on the department's website. 

History. Acts 1985, No. 957, § 7;A.S.A. Amendments. The 2011 amendment 

1947, § 56-144; Acts 1987, No. 1060, §§ 5, subdivided (d)(3)(E) as (d)(3)(E)(i) through 

6; 2001, No. 409, § 1; 2003, No. 650, § 6; (iii); and deleted former (d)(3)(E)(ii) and 

2011, No. 793, § 1. (iii). 
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CHAPTER 10 
PATERNITY 

Subchapter 1 — General Provisions 

9-10-108. Paternity test. 

CASE NOTES 

Paternity of Deceased Child. (6) as there was no provision in the statute 

Father's petition to establish paternity for establishing paternity when it was the 

to a deceased child through DNA testing child who was deceased. Scoggins v. Med- 

pursuant to this section was properly dis- lock, 2011 Ark. 194, — S.W.3d — (2011). 
missed under Ark. R. Civ. P. 12(b)(1) and 

9-10-113. Custody of child born outside of marriage. 

CASE NOTES 

Analysis scared her daughter, that the mother at- 
tempted to commit suicide, and that the 

Change in Circumstances. father was an exceptional parent. Donato 

Custody to Father. v - Walker > 2010 Ark. App. 566, - S.W.3d 

Miscellaneous. T ( 201 °)- 

Change in Circumstances. Miscellaneous. 

In a petition for protection, paternity, . In a case ^ wh * ch a mot , her a PPf a * ed a 

and custody, a father, before being circuit courts order panting custody of 

awarded custody of his minor daughter, her daughter born out of wedlock to the 

was not required to show a material ™f ' the P artl f s 1 made a ful1 record m 

change of circumstances under this sec- what was essentially a swearing match 

tion because no order had been entered about who would be the better custodial 

regarding custody until the father filed his P arent > and ^ e . C1 J CU ± cou * was m th f 

petition. Donato v. Walker, 2010 Ark. App. best position to judge the witnesses cred- 

ggg S W3d (2010) lbility, and the appellate court deterred to 

its decision. The circuit court's rulings 

Custody to Father. banning alcohol, drugs, and cohabitation 

In a petition for protection, paternity, by unwed or non-blood relatives ad- 

and custody, the trial court properly equately addressed any other issues about 

awarded custody of the parties' minor the father's custody being in his daugh- 

daughter to the father because the evi- ter's best interest. Medina v. Roberts, 

dence showed that the mother's temper 2010 Ark. App. 165, — S.W.3d — (2010). 

9-10-115. Modification of orders or judgments. 

CASE NOTES 

Retroactive Modification. cause the circuit court correctly applied 

Order that an alleged father was not the amended version of this section and 

obligated to pay the unpaid balance of his found that the alleged father's obligation 

support obligation from the date of the had to be vacated. State v. Jones, 2009 

order forward pursuant to subdivision Ark. 620 S.W.3d (2009). 

(f)(1)(C) of this section was affirmed be- s 
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CHAPTER 11 
MARRIAGE 

subchapter 
2. License and Ceremony. 
5. Rights and Property of Married Persons. 
8. Covenant Marriage Act. 

Subchapter 2 — License and Ceremony 

section. 

9-11-208. License not issued to persons of 
the same sex. 

9-11-208. License not issued to persons of the same sex. 

(a)(1)(A) It is the public policy of the State of Arkansas to recognize 
the marital union only of man and woman. 

(B) A license shall not be issued to a person to marry another 
person of the same sex, and no same-sex marriage shall be recognized 
as entitled to the benefits of marriage. 

(2) Marriages between persons of the same sex are prohibited in this 
state. Any marriage entered into by a person of the same sex, when a 
marriage license is issued by another state or by a foreign jurisdiction, 
shall be void in Arkansas, and any contractual or other rights granted 
by virtue of that license, including its termination, shall be unenforce- 
able in the Arkansas courts. 

(3) However, nothing in this section shall prevent an employer from 
extending benefits to a person who is a domestic partner of an 
employee. 

(b) A license shall not be issued to a person to marry unless and until 
the female shall attain the age of sixteen (16) years and the male the 
age of seventeen (17) years and then only by written consent by a 
parent or guardian until the male shall have attained the age of 
eighteen (18) years and the female the age of eighteen (18) years. 

History. Acts 1941, No. 404, § 2;A.S.A. Amendments. The 2011 amendment 

1947, § 55-211; Acts 1997, No. 146, §§ 1, redesignated the subsections of the sec- 

2; 2007, No. 441, § 3; 2008 (1st Ex. Sess.), tion; and substituted "a person" for "pei- 

No. 3, § 3; 2011, No. 793, § 2. sons" throughout the section. 

Subchapter 4 — Arkansas Premarital Agreement Act 

9-11-406. Enforcement. 

CASE NOTES 

Legal Malpractice. barred by the three-year statute of limita- 

When the client sued the attorney in tions for legal-malpractice claims under 

connection with the execution of a pren- § 16-56-105; there was no written con- 

uptial agreement, her complaint was tract to bring the action under the five- 
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year statute of limitations set forth in expressly waive further disclosures after 

§ 16-56-111. While the prenuptial agree- consulting with legal counsel, this writing 

ment contained a certification that the did not convey written obligations upon 

document was not enforceable under this the attorney Pounders v. Reif, 2009 Ark. 

section if the party did not voluntarily and 581, — S.W3d — (2009). 

Subchapter 5 — Rights and Property of Married Persons 

SECTION. 

9-11-516. Doctrine of necessaries — Abol- 
ished. 

9-11-516. Doctrine of necessaries — Abolished. 

(a)(1) Absent express authority, neither a husband nor a wife is liable 
for the other's debt obligations, including those for necessaries. 

(2) As used in this section, "necessaries" means all such things 
required for the sustenance of a person, including food, clothing, 
medicine, and habitation. 

(b) The doctrine of necessaries, as it is known in the common law, is 
hereby abolished. 

History. Acts 2011, No. 1183, § 1. 

Subchapter 8 — Covenant Marriage Act 

SECTION. 

9-11-804. Content of declaration of in- 
tent. 

9-11-804. Content of declaration of intent. 

(a) A declaration of intent to contract a covenant marriage shall 
contain all of the following: 
(1) A recitation signed by both parties to the following effect: 

"A COVENANT MARRIAGE 

We do solemnly declare that marriage is a covenant between a man 
and a woman who agree to live together as husband and wife for so 
long as they both may live. We have chosen each other carefully and 
disclosed to one another everything which could adversely affect the 
decision to enter into this marriage. We have received authorized 
counseling on the nature, purposes, and responsibilities of marriage. 
We have read the Covenant Marriage Act of 2001, and we understand 
that a covenant marriage is for life. If we experience marital 
difficulties, we commit ourselves to take all reasonable efforts to 
preserve our marriage, including marital counseling. 

With full knowledge of what this commitment means, we do hereby 
declare that our marriage will be bound by Arkansas law on covenant 
marriages, and we promise to love, honor, and care for one another as 
husband and wife for the rest of our lives."; 
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(2) An affidavit by the parties that they have received authorized 
counseling that shall include a discussion of the seriousness of covenant 
marriage, communication of the fact that a covenant marriage is a 
commitment for life, a discussion of the obligation to seek marital 
counseling in times of marital difficulties, and a discussion of the 
exclusive grounds for legally terminating a covenant marriage by 
divorce; 

(3) An attestation, signed by the counselor and attached to or 
included in the parties' affidavit, confirming that the parties received 
authorized counseling as to the nature and purpose of the marriage and 
the grounds for termination of the marriage and an acknowledgment 
that the counselor provided to the parties the informational pamphlet 
developed and promulgated by the Administrative Office of the Courts 
under this subchapter that provides a full explanation of the terms and 
conditions of a covenant marriage; and 

(4)(A) The signature of both parties witnessed by a notary; and 

(B) If one (1) of the parties is a minor, or both are minors, the 
written consent or authorization of those persons required under this 
chapter to consent to or authorize the marriage of minors. 

(b) The declaration shall consist of two (2) separate documents: 

(1) The recitation as set out in subdivision (a)(1) of this section; and 

(2) The affidavit with the attestation either included within or 
attached to the document. 

(c) The recitation, affidavit, and attestation shall be filed as provided 
in § 9-ll-803(b). 

History. Acts 2001, No. 1486, § 5; Acts redesignated the subdivisions of (a)(2) and 
2011, No. 793, § 3. (3) as (a)(2) through (4). 

Amendments. The 2011 amendment 

CHAPTER 12 
DIVORCE AND ANNULMENT 

Subchapter 2 — Annulment 

9-12-201. Grounds. 

CASE NOTES 

Abatement on Death of Party. tionally, pursuant to this section, provid- 

Administrator of a husband's estate ing for annulment during the lives of the 

lacked standing to appeal the denial of his parties, the annulment action abated on 

motion to be substituted as a party for the the death of the husband. Stuhr v. Oliver, 

husband in the wife's annulment action 2010 Ark. 189, — S.W.3d — (2010). 
because he was not a party below. Addi- 
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Subchapter 3 — Actions for Divorce or Alimony 
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9-12-306. Corroboration. 



CASE NOTES 



Residence. 

At the hearing on a divorce complaint 
filed in 2005, a witness testified that the 
wife had continuously resided in Pulaski 
County, Arkansas, from 1999 to 2006 for 
purposes of the residency requirement of 



§ 9-12-307(a)(l)(A); because the wife pro- 
vided corroborated proof under subdivi- 
sion (c)(1) of this section, the circuit court 
had jurisdiction to enter the divorce de- 
cree. Roberts v. Roberts, 2009 Ark. 567, — 
S.W.3d — (2009). 



9-12-307. Matters that must be proved. 

CASE NOTES 



Analysis 

Construction. 
Residence. 

Construction. 

As used in subdivision (a)(1)(A) of this 
section, "before" is defined as preceding; 
while "next" is defined as adjoining in a 
series: immediately preceding or following 
in order. With these definitions in mind 
and applying them to the instant legisla- 
tion, it is clear that the general assembly 
intended that a divorce plaintiff must 
prove residence in the state by either the 
plaintiff or defendant for sixty days imme- 
diately preceding, or next before, the filing 



of a complaint for divorce and, in addition, 
residence in the state for three full 
months preceding, or before, the entry of 
the divorce decree. Roberts v. Roberts, 
2009 Ark. 567, — S.W.3d — (2009). 

Residence. 

At the hearing on a divorce complaint 
filed in 2005, a witness testified that the 
wife had continuously resided in Pulaski 
County, Arkansas, from 1999 to 2006; be- 
cause the wife provided sufficient proof of 
the residency requirement of subdivision 
(a)(1)(A) of this section, the circuit court 
had jurisdiction to enter the divorce de- 
cree. Roberts v. Roberts, 2009 Ark. 567, — 
S.W.3d — (2009). 



9-12-309. Maintenance and attorney's fees — Interest. 

CASE NOTES 



Attorney's Fees. 

In a divorce and custody matter, the 
trial court did not abuse its discretion in 
its award of attorney's fees to the mother 
where the father earned over twice as 
much as the mother earned. Poole, v. 
Poole, 2009 Ark. App. 860, — S.W.3d — 
(2009). 

On appeal from a divorce decree, consid- 
ering the disparity in the parties' income, 
there was no abuse of discretion in the 
trial court's award of $2,000 in attorney 
fees to the wife under subdivision (a)(2) of 
this section. Page v. Page, 2010 Ark. App. 
188, — S.W.3d — (2010). 

Trial court did not abuse its discretion 
in awarding a wife a partial attorney's fee 



of $12,000 given that the husband had 
paid his attorneys mainly in cash from the 
account of the marital business, that the 
award to the wife was less than half the 
amount that the husband expended from 
the marital-business account, and that 
there was income disparity and earning 
power between the husband and wife. 
Wright v. Wright, 2010 Ark. App. 250, — 
S.W3d — (2010). 

In dissolution proceedings, a trial court 
did not abuse its discretion in not award- 
ing attorney's fees and costs to a wife, 
pursuant to subdivision (a)(2) of this sec- 
tion, because even though the husband 
had considerably more assets than the 
wife, she also had considerable assets; the 
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9-12-312 



wife's net worth at the time of the divorce 
was $600,050, and the wife received 
$500,000 in marital property and 
$155,000 in alimony for five years. Barnes 
v. Barnes, 2010 Ark. App. 822, — S.W.3d 
— (2010). 

Circuit court did not abuse its discretion 
by awarding attorney's fees to a mother, 
pursuant to subsection (b) of this section, 
for having to respond to a father's motions 
for reconsideration regarding modification 



of child support obligations because of the 
economic disparity between the parties 
and the father's former counsel was famil- 
iar the arguments and issues presented to 
the circuit court while new counsel was 
not; the father changed attorneys after 
the matter was tried but before the order 
was entered. McDougal v. McDougal, 2011 
Ark. App. 13, — S.W.3d — (2011). 

Cited: Valentine v. Valentine, 2010 
Ark. App. 259, — S.W.3d — (2010). 
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Analysis 

In General. 
Alimony. 
Child Support. 
Earning Capacity. 
Written Findings. 

In General. 

Trial court had the authority to require 
the husband to maintain life insurance for 
the benefit of the wife and children. Rud- 
der v. Hurst, 2009 Ark. App. 577, — 
S.W.3d — (2009). 

Alimony. 

When the original divorce decree was 
entered, the circuit court judge failed to 
address the issue of alimony; two years 
later upon the wife's motion for reconsid- 
eration, the circuit judge had subject-mat- 
ter jurisdiction under this section to enter 
a supplemental divorce decree awarding 
alimony. Edwards v. Edwards, 2009 Ark. 
580, — S.W.3d — (2009). 

Child Support. 

Where the father was awarded child 
custody and the mother was ordered to 
pay child support based on the child-sup- 
port chart rate set forth in Ark. Sup. Ct. 
Admin. Order No. 10, she was not entitled 
to a reduction in child support based on 
allegations that she could not make ends 
meet while the father was placing some of 
the child support funds into his savings 
account. The mother did not show a 
change of circumstances, nor did she re- 
but the presumption that the amount of 
child support awarded under the family- 



support chart was reasonable in accor- 
dance with subdivision (a)(2) of this sec- 
tion. Hubanks v. Baughman, 2009 Ark. 
App. 585, — S.W.3d — (2009). 

Trial court did not abuse its discretion 
in deviating from the child support chart 
provided by Administrative Order of the 
Supreme Court Number 10 and by disal- 
lowing a mother's request for a $3,000 
allowance per month so that she could 
work part-time or not at all because con- 
sidering the child support chart, evidence, 
testimony, and exhibits, the trial court 
determined that the increase to $10,317 
per month was reasonable and allowed 
both homes to provide for the children in 
like manner; the trial court found that the 
presumptive amount of monthly support 
provided by the family support chart was 
rebutted based on credible evidence, the 
testimony, the exhibits, and the needs of 
the children. Gilbow v. Travis, 2010 Ark. 9, 
— S.W.3d — (2010). 

Trial court did not err in denying a 
mother's motion to increase a father's 
child-support obligation because all of the 
children's needs were being met from the 
father's support payments, with over 
$3,000 left over each month, and the 
mother's approximate $46,000 annual in- 
come from her part-time jobs did not even 
factor into the children's expenses; the 
father was not the only parent required to 
support the children because in accor- 
dance with Administrative Order of the 
Supreme Court No. 10, the mother's in- 
come was also a relevant factor to consider 
in awarding child support. Kemp v. Kemp, 
2011 Ark. App. 354, — S.W.3d — (2011). 
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Earning Capacity. 

Trial court erred in determining a hus- 
band's income for child support and ali- 
mony purposes under subdivision (a)(2) of 
this section and Administrative Order No. 
10 by failing to account for depreciation in 
the husband's business and using only one 
year of tax returns. Wright v. Wright, 2010 
Ark. App. 250, — S.W.3d — (2010). 

Written Findings. 

Circuit court erred in ordering a father 
to pay child support and child support 
arrearage because the circuit court's order 
did not contain a determination of the 
father's income, did not refer to the guide- 
lines pursuant to subdivision (a)(2) of this 



section or the support amount required 
thereunder, and did not recite whether it 
deviated from the family-support chart as 
required under Administrative Order of 
the Supreme Court No. 10, § I; under § I, 
the circuit court's order shall (1) contain 
the circuit court's determination of the 
payor's income, (2) recite the amount of 
support required under the guidelines, 
and (3) recite whether the circuit court 
deviated from the family support chart. 
Bradford v. Johnson, 2010 Ark. App. 492, 
— S.W.3d — (2010). 

Cited: In re Admin. Order No. 10: Ark. 
Child Support Guidelines, 347 Ark. 1064 
(2002). 
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RESEARCH REFERENCES 



ALR. Retirement of Husband as 
Change of Circumstances Warranting 



Modification of Divorce Decree — Early 
Retirement. 36 A.L.R.6th 1. 
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RESEARCH REFERENCES 



ALR. Inherited Property as Marital or 
Separate Property in Divorce Action. 38 
A.L.R.6th 313. 

Divorce and Separation: Appreciation in 
Value of Separate Property During Mar- 



riage with Contribution by Either Spouse 
as Separate or Community Property (Doc- 
trine of "Active Appreciation"). 39 
A.L.R.6th 205. 



CASE NOTES 



Analysis 

Adequacy of Division. 

Contribution of Parties. 

Debts. 

Divorce. 

Marital Property. 

Timing. 

Unequal Division. 

Adequacy of Division. 

After granting a husband a divorce on 
the ground of general indignities, a trial 
court did not err under subdivision 
(a)(1)(A) of this section in its award of 
rehabilitative alimony to the wife; the 
trial court looked at the husband's four- 
year income picture and considered the 



wife's alleged physical limitations due to a 
prior car accident, but noted that she had 
worked as a substitute teacher long after 
the accident and that she made approxi- 
mately $50 per day doing so. Hickman v. 
Hickman, 2010 Ark. App. 704, — S.W.3d 
— (2010). 

Contribution of Parties. 

In a divorce decree, the trial court did 
not err under subdivision (a)(1)(B) of this 
section in awarding the wife a 40 percent 
interest in the value of improvements to a 
house that was built during the marriage 
on the husband's lot because she testified 
that she helped work on the house and 
that she paid for materials; the parties 
lived in her nonmarital residence while 
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the house was under construction. 
Johnson v. Johnson, 2011 Ark. App. 276, 
— S.W.3d — (2011). 

Debts. 

Trial court erred in finding that a wife 
owed a husband for expenditures he made 
to the wife's duplex, which was nonmari- 
tal property, because the amount the wife 
allegedly owed the husband included a 
sum for a bedroom suite and mortgage 
payments made to the wife's mortgagee, 
and those expenditures were not attribut- 
able to real property. Wise v. Wise, 2010 
Ark. App. 12, — S.W.3d — (2010). 

In a divorce and property distribution 
action, the trial court did not err in refus- 
ing to give a husband credit for payments 
he claimed to have made on marital debts 
during the divorce proceedings to preserve 
the marital estate as the trial court's 
allocation of the marital debt was sup- 
ported by the husband's admission that 
the only marital debt he paid was the 
mortgage on property that the parties 
owned in Alabama. Friend v. Friend, 2010 
Ark. App. 525, — S.W3d — (2010). 

Trial court did not err in finding that 85 
percent of a wife's student loan was a 
marital debt because it was used to pay 
household debts when the parties' income 
was insufficient to support them, nor in 
finding that the husband should pay 40 
percent of that debt and the wife 60 per- 
cent, using the factors set out in subdivi- 
sion (a)(1)(A) of this section. Easley v. 
Easley, —Ark. App. — , — S.W.3d — , 2010 
Ark. App. LEXIS 86 (Jan. 27, 2010). 

Trial court had before it evidence of the 
parties' incomes and their respective abili- 
ties to pay and, after considering the evi- 
dence, the trial court properly divided the 
debt as set forth in the decree. The appel- 
late court gave due deference to the trial 
court's superior position to weigh the evi- 
dence before it, and, on the record, the 
appellate court was unable to say that the 
trial court's award was clearly erroneous. 
Stout v. Stout, 2011 Ark. App. 201, — 
S.W.3d — (2011). 

Divorce. 

Trial court did not err in finding that a 
60-acre tract that had been conveyed to a 
husband by his mother, while originally 
nonmarital property, had lost its status as 
nonmarital property because of the sub- 
stantial improvements made to the prop- 



erty with marital funds and the wife's 
nonmarital funds and in equitably divid- 
ing the tract. Coatney v. Coatney, 2010 
Ark. App. 262, — S.W.3d — (2010). 

Marital Property. 

Trial court's finding that a husband and 
wife intended to create a tenancy by the 
entirety when property was purchased 
was not clearly erroneous because the 
husband used his non-marital funds to 
purchase the property and to build a 
home, but the warranty deed conveyed 
title to both parties as husband and wife; 
in finding that the husband made a gift to 
the wife of the property and funds used to 
construct the home, the trial court ex- 
pressly rejected the husband's claim that 
the parties intended the land and home to 
remain his separate property. McCracken 
v. McCracken, 2009 Ark. App. 758, — 
S.W3d — (2009). 

Trial court's valuation for property dis- 
tribution purposes of a marital home, 
which was built during the parties' mar- 
riage upon the wife's non-marital land, 
was not clearly erroneous where there 
was no evidence of the before-and-after 
value of the property to show the exist- 
ence and extent of any increase in the 
value of non-marital property. Poole v. 
Poole, 2009 Ark. App. 860, — S.W3d — 
(2009). 

There was no clear error in the trial 
court's determination that the property of 
a husband and wife had already passed 
out of the marital estate and had been 
gifted to their sons because two sons had 
moved onto the property, and at least one 
son had paid for the improvements on the 
property; the trial court had authority to 
decide the parties' rights to the three 
six-acre parcels, which were determined 
to be out of the marital estate as the result 
of gifting the property to the sons several 
years earlier. Wise v. Wise, 2010 Ark. App. 
12, — S.W3d — (2010). 

Trial court had no authority to order a 
husband and wife to deed property to their 
sons without making them parties to the 
divorce action because the sons were not 
parties to the action. Wise v. Wise, 2010 
Ark. App. 12, — S.W3d — (2010). 

Trial court did not err in ruling that a 
husband's vested stock options were mari- 
tal property subject to division between 
the husband and his wife because its ap- 
plication of a North Carolina case, which 
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held that stock options that were not 
exercisable as of the date of separation 
and that could be lost as a result of an 
event occurring thereafter were not vested 
and had to be treated as the separate 
property of the spouse for whom they 
could vest at some time in the future was 
not clearly erroneous; however, the wife 
was not entitled to half of the proceeds 
from the sale of the options subsequent to 
the dissolution of the marriage because 
she was entitled to half of what the trial 
court determined to be "vested" or "mari- 
tal" property but only as to that percent- 
age determined to be marital as described 
by the trial court's order. Pianalto v. Pian- 
alto, 2010 Ark. App. 80, — S.W.3d — 
(2010). 

Circuit court complied with this section 
when it stated the factors it considered in 
concluding that the division of the parties' 
personal property was equitable where (1) 
there was scant evidence in the record as 
to the value of the personal property; and 
(2) the circuit court was not required in 
every case to mechanically divide the 
marital property in kind. Gilliam v. Gil- 
liam, 2010 Ark. App. 137, — S.W.3d — 
(2010). 

Trial court erred in finding that a hunt- 
ing club membership was nonmarital 
property as: (1) the husband's self-serving 
testimony did not rebut the presumption 
under this section that the property was 
marital property; (2) the property was 
purchased two years after the parties 
were married, and marital funds were 
used to pay the annual fees; and (3) the 
origination of the funds used for the pur- 
chase was not evidenced by the fact that 
the partnership document named the hus- 
band as a limited partner, or by a check 
from the husband's mother dated well 
after the purchase. Carroll v. Carroll, 2011 
Ark. App. 356, — S.W.3d — (2011). 

Division of property and debt after a 
divorce was affirmed because the circuit 
court complied with this section when it 
discussed the factors that went into its 
decision to make an unequal division of 
the marital property; by awarding the 
wife 58% of the retirement and bank ac- 
counts instead of a specific sum, the cir- 



cuit court was taking into consideration 
any fluctuations in the market. Horton v. 
Horton, 2011 Ark. App. 361, — S.W.3d — 
(2011). 

Timing. 

Husband's failure to object to the trial 
court's use of a later valuation date for the 
parties' assets, contrary to this section, at 
either his divorce hearing or a later con- 
tempt hearing, precluded appellate re- 
view of his objection. Roberts v. Yang, 2010 
Ark. 55, — S.W.3d — (2010). 

When a husband raised the issue of 
valuation of a joint account in a motion for 
a new trial, the trial court correctly or- 
dered the account be divided as of the date 
of the divorce, pursuant to subdivision 
(a)(1)(A) of this section, and the date of the 
entry of the divorce decree be used for 
valuation of the account. Barnes v. Bar- 
nes, 2010 Ark. App. 822, — S.W3d — 
(2010). 

Unequal Division. 

Evidence of record showed that the hus- 
band's ability to pay far exceeded that of 
the wife; therefore, the trial court's alloca- 
tion of marital debt was not clearly erro- 
neous and its assignment of tax liability 
was not arbitrary or groundless. Rudder v. 
Hurst, 2009 Ark. App. 577, — S.W.3d — 
(2009). 

Circuit court had to make additional 
findings regarding whether it considered 
a four-wheeler marital or nonmarital 
property under this section, and had to 
recite its basis and reasons for the un- 
equal division of property in its order, 
under subdivision (a)(1)(B) of this section; 
the circuit court did not state why it 
considered the four-wheeler nonmarital or 
why it did not divide the stimulus check 
equally between the parties. Whitehead v. 
Whitehead, 2009 Ark. App. 593, — S.W.3d 
— (2009). 

Upon disposing of the parties' real prop- 
erty in a marital dissolution proceeding, 
the trial court did not err by awarding the 
husband no financial benefit from the resi- 
dence. It was the wife's separate property, 
and she testified that she paid 99.9% of 
the bills. Rasberry v. Rasberry, 2009 Ark. 
App. 594, 331 S.W.3d 231 (2009). 
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Presumption. never existed." Therefore, debtors' divorce 

Arkansas law presumed that a tenancy extinguished the tenancy by the entirety 

by the entirety is automatically dissolved and created a tenancy in common with 

upon the entry of a final decree of divorce respect to the Wilmar Property; the cre- 

under subsection (a) of this section; this ation of a tenancy in common was further 

presumption was strengthened by the cir- evidenced by the language of the property 

cuit court's decree that, as a result of the settlement agreement. In re White, — 

divorce, it shall be "as though the mar- B.R. — , 2011 Bankr. LEXIS 1573 (Bankr. 

riage relation between (the debtors) had E.D. Ark. Apr. 29, 2011). 

CHAPTER 13 
CHILD CUSTODY AND VISITATION 



subchapter. 
1. General Provisions. 



Subchapter 1 — General Provisions 

SECTION. 

9-13-101. Award of custody. 
9-13-105. Criminal records check. 

9-13-101. Award of custody. 

(a)(l)(A)(i) In an action for divorce, the award of custody of a child of 
the marriage shall be made without regard to the sex of a parent but 
solely in accordance with the welfare and best interest of the child. 

(ii) In determining the best interest of the child, the court may 
consider the preferences of the child if the child is of a sufficient age 
and capacity to reason, regardless of chronological age. 

(B) When a court order holds that it is in the best interest of a child 
to award custody to a grandparent, the award of custody shall be 
made without regard to the sex of the grandparent. 
(2)(A) Upon petition by a grandparent who meets the requirements 
of subsection (b) of this section and subdivision (a)(1) of this section, 
a circuit court shall grant the grandparent a right to intervene 
pursuant to Rule 24(a) of the Arkansas Rules of Civil Procedure. 
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(B)(i) A grandparent shall be entitled to notice and shall be 
granted an opportunity to be heard in any child custody proceeding 
involving a grandchild who is twelve (12) months of age or younger 
when: 

(a) A grandchild resides with this grandparent for at least six (6) 
continuous months prior to the grandchild's first birthday; 

(b) The grandparent was the primary caregiver for and financial 
supporter of the grandchild during the time the grandchild resided 
with the grandparent; and 

(c) The continuous custody occurred within one (1) year of the date 
the child custody proceeding was initiated. 

(ii) A grandparent shall be entitled to notice and shall be granted 
an opportunity to be heard in any child custody proceeding involving 
a grandchild who is twelve (12) months of age or older when: 

(a) A grandchild resides with this grandparent for at least one (1) 
continuous year regardless of age; 

(b) The grandparent was the primary caregiver for and financial 
supporter of the grandchild during the time the grandchild resided 
with the grandparent; and 

(c) The continuous custody occurred within one (1) year of the date 
the child custody proceeding was initiated. 

(iii) Notice to a grandparent shall be given by the moving party. 
(3) For purposes of this section, "grandparent" does not mean a 
parent of a putative father of a child. 

(4)(A) The party that initiates a child custody proceeding shall notify 
the circuit court of the name and address of any grandparent who is 
entitled to notice under the provisions of subdivision (a)(1) of this 
section. 

(B) The notice shall be in accordance with § 16-55-114. 
(b)(l)(A)(i) When in the best interests of a child, custody shall be 
awarded in such a way so as to assure the frequent and continuing 
contact of the child with both parents. 

(ii) To this effect, the circuit court may consider awarding joint 
custody of a child to the parents in making an order for custody. 

(B) If a grandparent meets the requirements of subdivisions (a)(1) 
and (a)(2)(B) of this section and is a party to the proceedings, the 
circuit court may consider the continuing contact between the child 
and a grandparent who is a party, and the circuit court may consider 
orders to assure the continuing contact between the grandparent and 
the child. 

(2) To this effect, in making an order for custody, the court may 
consider, among other facts, which party is more likely to allow the 
child or children frequent and continuing contact with the noncustodial 
parent and the noncustodial grandparent who meets the requirements 
of subdivisions (a)(1) and (a)(2)(B) of this section. 

(c)(1) If a party to an action concerning custody of or a right to 
visitation with a child has committed an act of domestic violence 
against the party making the allegation or a family or household 
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member of either party and such allegations are proven by a prepon- 
derance of the evidence, the circuit court must consider the effect of 
such domestic violence upon the best interests of the child, whether or 
not the child was physically injured or personally witnessed the abuse, 
together with such facts and circumstances as the circuit court deems 
relevant in making a direction pursuant to this section. 

(2) There is a rebuttable presumption that it is not in the best 
interest of the child to be placed in the custody of an abusive parent in 
cases in which there is a finding by a preponderance of the evidence 
that the parent has engaged in a pattern of domestic abuse. 

(d)(1) If a party to an action concerning custody of or a right to 
visitation with a child is a sex offender who is required to register under 
the Sex Offender Registration Act of 1997, § 12-12-901 et seq., the 
circuit court may not award custody or unsupervised visitation of the 
child to the sex offender unless the circuit court makes a specific finding 
that the sex offender poses no danger to the child. 

(2) There is a rebuttable presumption that it is not in the best 
interest of the child to be placed in the care or custody of a sex offender 
or to have unsupervised visitation with a sex offender. 

(3) There is a rebuttable presumption that it is not in the best 
interest of the child to be placed in the home of a sex offender or to have 
unsupervised visitation in a home in which a sex offender resides. 

(e)(1) The Director of the Administrative Office of the Courts is 
authorized to establish an attorney ad litem program to represent 
children in circuit court cases in which custody is an issue. 

(2) When a circuit judge determines that the appointment of an 
attorney ad litem would facilitate a case in which custody is an issue 
and further protect the rights of the child, the circuit judge may appoint 
a private attorney to represent the child. 
(3)(A) The Supreme Court, with the advice of the circuit judges, shall 
adopt standards of practice and qualifications for service for attor- 
neys who seek to be appointed to provide legal representation for 
children in custody cases. 

(B)(i) In extraordinary cases, the circuit court may appoint an 
attorney ad litem who does not meet the required standards and 
qualifications. 

(ii) The attorney may not be appointed in subsequent cases until 
he or she has made efforts to meet the standards and qualifications. 

(4) When attorneys are appointed pursuant to subdivision (e)(2) of 
this section, the fees for services and reimbursable expenses shall be 
paid from funds appropriated for that purpose to the Administrative 
Office of the Courts. 

(5)(A) When a circuit judge orders the payment of funds for the fees 
and expenses authorized by this section, the circuit judge shall 
transmit a copy of the order to the office, which is authorized to pay 
the funds. 

(B) The circuit court may also require the parties to pay all or a 
portion of the expenses, depending on the ability of the parties to pay. 
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(6) The office shall establish guidelines to provide a maximum 
amount of expenses and fees per hour and per case that will be paid 
pursuant to this section. 

(7) In order to ensure that each judicial district will have an 
appropriate amount of funds to utilize for ad litem representation in 
custody cases, the funds appropriated shall be apportioned based upon 
a formula developed by the office and approved by the Arkansas 
Judicial Council and the Subcommittee on Administrative Rules and 
Regulations of the Legislative Council. 

(8)(A) The office shall develop a statistical survey that each attorney 
who serves as an ad litem shall complete upon the conclusion of the 
case. 

(B) Statistics shall include the ages of children served, whether 
the custody issue arises at a divorce or post-divorce stage, whether 
psychological services were ordered, and any other relevant informa- 
tion. 



History. Acts 1979, No. 278, § 1; A.S.A. 
1947, § 34-2726; Acts 1997, No. 905, § 1 
1997, No. 1328 § 1; 1999, No. 708, § 2 
2001, No. 1235, § 1; 2001, No. 1497, § 1 



2003, No. 92, § 1; 2005, No. 80, § 1; 2007, 
No. 56, § 1; 2011, No. 344, § 2. 

Amendments. The 2011 amendment 
added (d)(3). 



CASE NOTES 



Analysis 

In General. 

Basis of Award. 

Change in Custody Warranted. 

Conduct of Parent. 

Modification. 

Parental Visitation Rights. 

"Pattern of Domestic Abuse." 

Preference. 

Presumptions. 

In General. 

Circuit court did not err in awarding 
custody of the parties' child to the wife 
where the circuit court found that the wife 
was the primary caregiver; no evidence 
was presented to contradict the wife's tes- 
timony that she drank less since the sepa- 
ration and there was no evidence to show 
that the wife suffered from bulimia. 
Whitehead v. Whitehead, 2009 Ark. App. 
593, — S.W3d — (2009). 

Where the husband of a mother in- 
volved in a custody modification was a sex 
offender and resided in the home with the 
mother's minor child, thereby creating a 
situation in which the father and the 
mother of the child could no longer agree 
who should have primary physical cus- 



tody of the child, it was error for the 
circuit court to continue the joint custody 
based on the best interests of the child 
under subdivision (b)(l)(A)(ii) of this sec- 
tion because joint custody or equally di- 
vided custody of minor children was per- 
missible. Peckv. Peck, 2009 Ark. App. 731, 
— S.W3d — (2009). 

Basis of Award. 

In a divorce and custody matter, the 
trial court did not err in failing to award 
joint custody to the parties where the 
record plainly demonstrated that the par- 
ties could not cooperate well enough to 
share custody and where the evidence 
overall demonstrated that the mother was 
a better choice of custodial parent. Poole v. 
Poole, 2009 Ark. App. 860, — S.W.3d — 
(2009). 

Change in Custody Warranted. 

Joint custody between a mother and a 
father with an award of primary physical 
custody of their child to the mother rather 
than the father was not in the best inter- 
ests of the child and was clearly against 
the preponderance of the evidence be- 
cause the mother's husband was a regis- 
tered sex offender and subdivision (d)(2) of 
this section showed a clear legislative 
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policy that was opposed to children living 
in the home of a sex offender. Peck v. Peck, 
2009 Ark. App. 731, — S.W.3d — (2009). 

Change of primary physical custody 
from a mother to a father was in the best 
interest of the child where during the year 
that the father had temporary custody, 
the father had provided a stable, loving, 
nurturing environment in which his son 
had thrived, the father had facilitated 
visitation between the child and the 
mother and would continue to do so, and 
the mother had continued to accept child 
support from the father and had failed to 
offer support of any kind. Hatfield v. 
Miller, 2009 Ark. App. 832, — S.W.3d — 
(2009). 

There was no error in a change of cus- 
tody of two teenage children from a 
mother to a father where the mother had 
attempted to alienate the children from 
the father by influencing them to inter- 
pret every casual physical contact with 
the father as sexual abuse and where the 
mother was indifferent to the welfare of 
the children when she made a decision to 
relocate from Arkansas to Florida. Hanna 
v. Hanna, 2010 Ark. App. 58, — S.W.3d — 
(2010), review denied, — Ark. — , — 
S.W.3d — , 2010 Ark. LEXIS 256 (May 6, 
2010). 

Trial court's final order continuing a 
joint-custody arrangement under subdivi- 
sion (b)(l)(A)(ii) of this section was clearly 
erroneous. There was a mountain of evi- 
dence demonstrating that the parties 
could no longer cooperate in matters af- 
fecting their children, including the fa- 
ther's unilateral suspension of the moth- 
er's custody, refusal to provide school 
information, and numerous unsubstanti- 
ated complaints to the police and the 
department of human services. The 
mother exposed the children to her new 
husband and exposed the children to 
smoke in the home. Doss v. Miller, 2010 
Ark. App. 95, — S.W.3d — (2010). 

Conduct of Parent. 

Where the husband was awarded tem- 
porary child custody based on an isolated 
incident in which the wife had an anxiety 
attack and threatened to kill herself and 
her children after she was terminated 
from employment, the trial court did not 
err by awarding the wife permanent child 
custody. The husband also had problems 
with anxiety and stress management; the 



wife's anxiety attack was an isolated inci- 
dent; and the psychological examiners rec- 
ommended that she be awarded child cus- 
tody. Rasberry v. Rasberry, 2009 Ark. App. 
594, 331 S.W.3d 231 (2009). 

Modification. 

Where the parties could no longer make 
joint decisions relating to the child, they 
lived in different counties, and the mother 
had neglected the child's medical needs, 
the trial court clearly erred in finding that 
the father failed to establish a material 
change in circumstances to justify a 
change of child custody. Because joint cus- 
tody had previously been awarded and the 
mother had never been awarded primary 
custody, it was an erroneous application of 
the facts to find that the child should 
remain with her; the trial court errone- 
ously gave a preference to the mother in 
its analysis, which was contrary to subdi- 
vision (a)(l)(A)(i) of this section. Jones v. 
Jones, 2009 Ark. App. 571, — S.W3d — 
(2009). 

Trial court did not err in granting a 
mother's motion for a directed verdict and 
in denying a father's petition to change 
primary custody of his child because the 
father did not make a prima facie case of a 
material change of circumstances; the 
child was situated in the same home and 
school and was doing "better" in that set- 
ting than he was at the time a previous 
custody order was entered, and the fa- 
ther's accusations that the child's per- 
sonal hygiene was being neglected did not 
constitute a material change of circum- 
stances Lawhead v. Harris, 2010 Ark. App. 
77, — S.W3d — (2010). 

Circuit court did not err in determining 
that there had been a material change of 
circumstances and that it was in the best 
interest of the children to award custody 
to a father because the children had ex- 
tremely poor academic performance, were 
failing, and had behavioral problems at 
school, that there was little hope for im- 
provement in their after-school care situ- 
ation, and that the father's efforts to deal 
with the children's "dismal performance" 
offered hope for academic and behavioral 
improvement; the circuit court did not 
clearly err in finding that the mother had 
moved to another state without asking for 
modification to visitation and that the 
purpose of her move was to frustrate the 
father's visitation. Harris v. Harris, 2010 
Ark. App. 160, — S.W3d — (2010). 
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Although the trial court clearly did not 
approve of a mother's adulterous conduct 
both before and after a divorce, proof of 
that conduct alone did not require a 
change in custody to the father where the 
trial court concluded that the interests of 
the children were better served by leaving 
primary custody with the mother. Valen- 
tine v. Valentine, 2010 Ark. App. 259, — 
S.W.3d — (2010), rehearing denied, — 
Ark. App. — , — S.W.3d — , 2010 Ark. App. 
LEXIS 357 (Apr. 21, 2010), review denied, 

— Ark. — , — S.W.3d — , 2010 Ark. LEXIS 
294 (May 20, 2010). 

Finding that there was a change in 
circumstances sufficient to modify a cus- 
tody order was not clearly erroneous, as 
testimony showed that a mother allowed 
various men to stay overnight in the 
mother's home and also allowed one man 
to live there full-time in the presence of 
the mother's children; testimony showed 
that the father's household was stable. 
Shannon v. McJunkins, 2010 Ark. App. 
440, — S.W.3d — (2010), rehearing de- 
nied, — Ark. App. — , — S.W.3d — , 2010 
Ark. App. LEXIS 570 (June 23, 2010). 

Because the circuit court was never 
made aware, prior to a hearing on a fa- 
ther's change-of-custody motion, of the 
substantial amount of time a child was 
spending at the maternal grandparents' 
house or the issues regarding the father's 
visitation, the evidence supported a find- 
ing of a material change in circumstances; 
therefore, the circuit court did not err in 
finding that changing custody of the child 
from the mother to the father was in the 
child's best interest. Chaffin v. Chaffin, 
2011 Ark. App. 293, — S.W.3d — (2011). 

Parental Visitation Rights. 

Pursuant to this section, denial of al- 
tered visitation, based on the child's best 
interests, was proper because the child's 
mother had moved only about an hour's 
drive away, and the father still enjoyed 
visitation for at least part of every week- 
end. Lee v. Eubanks, 2009 Ark. App. 838, 

— S.W.3d — (2009), review denied, —Ark. 
— , — S.W.3d — , 2010 Ark. LEXIS 154 
(Mar. 11, 2010). 

"Pattern of Domestic Abuse." 

Award of custody of the parties' three 
sons to the husband in the parties' divorce 
decree was appropriate because, without 
a statutory definition of "pattern of do- 



mestic abuse," the question was one of 
fact, not law; therefore, the appellate 
court was unable to say that the trial 
court was clearly erroneous in finding that 
two incidents of domestic abuse by the 
husband against the wife approximately 
seven years apart, with an intervening act 
of domestic abuse by the wife upon the 
husband, did not constitute a pattern of 
domestic abuse under subsection (c) of 
this section. Oates v. Oates, 2010 Ark. 
App. 346, — S.W.3d — (2010), rehearing 
denied, —Ark. App. — , — S.W.3d — , 2010 
Ark. App. LEXIS 517 (June 2, 2010). 

Award of custody of the parties' three 
sons to the husband in the parties' divorce 
decree was appropriate because the appel- 
late court disagreed with the wife's con- 
tention that the trial court should have 
considered each allegation of abusive con- 
duct, even if it did not amount to "domes- 
tic abuse." Subsection (c) of this section 
required that a person engage in a pattern 
of domestic abuse; if the acts did not rise 
to the definition of domestic abuse, they 
could not have been considered for pur- 
poses of the presumption that it was not in 
the best interest of the child to be placed 
in the custody of an abusive parent when 
there was a finding by a preponderance of 
the evidence that the parent had engaged 
in a pattern of domestic abuse as defined 
in § 9-15-103(3)(A). Oates v. Oates, 2010 
Ark. App. 346, — S.W.3d — (2010), rehear- 
ing denied, — Ark. App. — , — S.W.3d — , 
2010 Ark. App. LEXIS 517 (June 2, 2010). 

Preference. 

Trial court did not err in denying a 
father's motion to modify custody because 
there was no reversible error in the trial 
court's finding that a daughter was not of 
a sufficient age and capacity to reason 
that the trial court could consider her 
preference as to custody; the trial court 
was in a better position than the court of 
appeals to judge the credibility of the 
witnesses, including the daughter. Stacks 
v. Stacks, 2009 Ark. App. 862, — S.W.3d — 
(2009). 

Trial court did not err in denying a 
father's motion to modify custody because 
its finding that a daughter had not ex- 
pressed a preference as to custody was not 
clearly erroneous when the trial court was 
faced with conflicting testimony, with the 
father testifying that the children wanted 
to live with him, the mother disputing 
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that contention, and the daughter testify- 
ing that she did not want to hurt anyone's 
feelings and not expressing a clear prefer- 
ence; the daughter's preference alone was 
not determinative of which parent would 
have custody. Stacks v. Stacks, 2009 Ark. 
App. 862, — S.W.3d — (2009). 

Presumptions. 

Although a settlement agreement at- 
tempted to shift the burden of proving 
that relocation was in the best interests of 
the children to the mother as custodial 
parent, the mother could not legally waive 
the Hollandsworth presumption, favoring 
preserving the custodial relationship in 
spite of relocation, and, thus, the father 
had the burden of proving that relocation 
was not in the best interests of the chil- 



dren. Stills v. Stills, 2010 Ark. 132, — 
S.W.3d — (2010), rehearing denied, — 
Ark. — , — S.W.3d — , 2010 Ark. LEXIS 
238 (Apr. 29, 2010). 

Judgment awarding custody of the par- 
ties' son to the husband was affirmed 
where (1) there was evidence that the 
husband was quite capable of being the 
primary caregiver, as he had been able to 
handle all aspects of the child's daily rou- 
tine, including cooking the meals and 
helping with homework; and (2) although 
the trial court commented that the child 
was at a time in his life where it would be 
a good time to be with his dad, the instant 
court did not think that this evidenced a 
bias in favor of the husband. Wise v. Wise, 
2010 Ark. App. 184, — S.W3d — (2010). 



9-13-103. Visitation rights of grandparents when the child is in 
the custody of a parent. 

CASE NOTES 



Analysis 

Illustrative Cases. 
Presumption Not Rebutted. 

Illustrative Cases. 

Where the mother of a child divorced 
her father after he was incarcerated for 
sexual assault and possession of child 
pornography, the trial court did not err by 
denying the paternal grandparents' peti- 
tion for visitation pursuant to this section. 
The grandparents lacked the capacity to 
provide guidance to the child, because of 
their willingness to allow her to visit her 
biological father in prison; the grandpar- 
ents also failed to rebut the presumption 
that the mother's denial or limitation of 
visitation was in the best interest of the 
child. Painter v. Kerr, 2009 Ark. App. 580, 
336 S.W3d 425 (2009), review denied, — 
Ark. — , — S.W.3d — , 2009 Ark. LEXIS 
771 (Nov. 12, 2009). 



Grandparent had no standing to assert 
grandparent visitation rights under sub- 
section (b) of this section regarding a 
grandchild born out of wedlock because 
the child had been adopted by the wife of 
the child's father and, under § 9-9- 
215(a)(2), was treated as if the blood de- 
scendant of the wife and thus was not 
illegitimate. Walchli v. Morris, 2011 Ark. 
App. 170, — S.W.3d — (2011). 

Presumption Not Rebutted. 

Trial court did not err in denying a 
grandfather's petition for visitation with 
his grandson, although he had established 
a meaningful relationship with the child, 
because the grandfather did not rebut the 
presumption in subdivision (c)(1) of this 
section that the mother's decision limiting 
his visitation was in the best interest of 
the child. Hollingsworth v. Hollings worth, 
2010 Ark. App. 101, — S.W3d — (2010). 



9-13-105. Criminal records check. 

(a) Any parent of a minor child in a circuit court case may petition 
the court to order a criminal records check of the other parent of the 
minor child or other adult members of the household eighteen (18) 
years of age or older who reside with the parent for custody and 
visitation determination purposes. 
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(b) If the court determines there is reasonable cause to suspect that 
the other parent or other adult members of the household eighteen (18) 
years of age or older who reside with the parent may have engaged in 
criminal conduct that would be relevant to the issue of custody of the 
minor child or visitation privileges, the court may order the sheriff of 
the county in which the petition was filed to conduct a criminal records 
check through the Arkansas Crime Information Center, including a 
check of the Sex Offender Registry, § 12-12-901 et seq. 

(c) The court shall review the results of the criminal records check, 
and if it deems appropriate, provide the results to the petitioning 
parent. 

(d) Any costs associated with conducting a criminal records check 
shall be borne by the petitioning party. 



History. Acts 1997, No. 730, § 1; 2011, 
No. 344, § 1. 

Amendments. The 2011 amendment 
subdivided the section; substituted "the 
minor child or other adult members of the 
household eighteen (18) years of age or 
older that reside with the parent for cus- 



tody and visitation determination pur- 
poses" for "a minor child" in (a); and in (b), 
inserted "or other adult members of the 
household eighteen (18) years of age or 
older that reside with the parent" and 
"including a check of the Sex Offender 
Registry, § 12-12-901 et seq." 



9-13-106. Attorney ad litem programs. 



CASE NOTES 



Modification. 

Pursuant to this section, denial of a 
modification of child support was proper 
because the circuit court did not clearly 
err by not finding a material change based 
on the alleged increase in the father's 
income, which was disputed. The record 



could support a conclusion that the fa- 
ther's income decreased after he became a 
manager because overtime pay was no 
longer available to him. Lee v. Eubanks, 

2009 Ark. App. 838, — S.W.3d — (2009), 
review denied, — Ark. — , — S.W.3d — , 

2010 Ark. LEXIS 154 (Mar. 11, 2010). 



CHAPTER 14 
SPOUSAL AND CHILD SUPPORT 

Subchapter 1 — General Provisions 

9-14-106. Noncustodial parents — Amount of support. 

CASE NOTES 



Analysis 

In General. 
Modification. 

In General. 

Circuit court did not err in determining 
that the father was not entitled to receive 
a credit for years of overpayment to the 



child-support registry against four 
months of non-payment; the circuit court 
did not err in its finding of contempt for 
failure to pay child support, as well as its 
assessment of child-support arrearages. 
Guffey v. Counts, 2009 Ark. 410, — S.W.3d 
— (2009). 

While most parents willingly assist 
their adult children in obtaining a higher 
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education which to many appears to be 
increasingly necessary in today's fast- 
changing world, any duty to do so is a 
moral rather than a legal one, and parents 
who remain married while their children 
attend college may continue supporting 
their children for a period of years past 
the age of majority, but such support may 
be conditional or may be withdrawn at 
anytime, and no one may bring an action 
to enforce continued payments; it would 
be fundamentally unfair for courts to en- 
force these moral obligations of support 
only against divorced parents while other 
parents may do as they choose. Mainerich 
v. Wilson, 2010 Ark. App. 325, — S.W.3d — 
(2010). 

Modification. 

Where a temporary order of child sup- 
port was issued while divorce proceedings 
were pending, the father's child support 
obligation was lowered when the final 
divorce decree was entered, the payroll 
coordinator for the father's employer con- 
tinued to withhold the higher amount to 
satisfy the father's support obligation, and 
the father did not notice that more was 
being withheld than he was required to 
pay for two years, which resulted in an 
overpayment exceeding $15,000, the cir- 
cuit court did not err in denying the fa- 
ther's motion to modify his support obli- 
gation and to compel reimbursement of 



the overpayment and in concluding that 
the father's payment was voluntary be- 
cause the father was aware of the terms of 
his divorce decree and was in a superior 
position to know how much child support 
was being withheld from his check, be- 
cause the execution of the wage assign- 
ment was within his control, and because 
it was the father's responsibility to verify 
that he was making child support pay- 
ments in the correct amount. White v. 
White, 2009 Ark. App. 790, — S.W3d — 
(2009). 

Trial court erred in considering a fa- 
ther's financial assistance to his adult 
daughter and in it method of calculating 
support because it was error to consider 
funds the father expended to support the 
daughter while she was obtaining a 
higher education as a factor to deviate 
from the presumptive amount of child 
support without evidence that the daugh- 
ter was legally dependent; the trial court 
erred by merely taking the child support 
due for two children under the family 
support chart and dividing the amount by 
two because no evidence supported the 
finding that the daughter was dependent, 
and thus, the presumptively correct chart 
amount was the amount for one child. 
Mainerich v. Wilson, 2010 Ark. App. 325, 
— S.W.3d — (2010). 

Cited: Valentine v. Valentine, 2010 
Ark. App. 259, — S.W.3d — (2010). 



9-14-107. Change in payor income warranting modification. 



CASE NOTES 



Analysis 

Deviation from Chart. 
Retroactive Award. 

Deviation from Chart. 

Trial court's ruling that a mother had 
waived her adult daughter's child support 
arrearages was reversed and remanded 
because on the record, the court of appeals 
could not determine whether the trial 
court made the required judicial investi- 
gation into the compromise agreement be- 
tween the mother and father prior to its 
acceptance, and the trial court's failure to 
make that inquiry would void the judg- 
ment as to the compromise; on the record, 
the court of appeals could not determine 
two facts essential to the disposition of the 



issue regarding child support arrearage: 
(1) whether the requisite judicial inquiry 
had been undertaken to independently 
evaluate the compromise and its benefits 
to the minor, and (2) whether the inquiry 
had led to the judicial determination that 
the compromise regarding support was in 
fact in the minor's best interest. Mainer- 
ich v. Wilson, 2010 Ark. App. 325, — 
S.W.3d — (2010). 

Trial court erred in considering a fa- 
ther's financial assistance to his adult 
daughter and in it method of calculating 
support because it was error to consider 
funds the father expended to support the 
daughter while she was obtaining a 
higher education as a factor to deviate 
from the presumptive amount of child 



9-14-210 



FAMILY LAW 



36 



support without evidence that the daugh- 
ter was legally dependent; the trial court 
erred by merely taking the child support 
due for two children under the family 
support chart and dividing the amount by 
two because no evidence supported the 
finding that the daughter was dependent, 
and thus, the presumptively correct chart 
amount was the amount for one child. 
Mainerich v. Wilson, 2010 Ark. App. 325, 
— S.W.3d — (2010). 



Retroactive Award. 

Trial court erred in ordered that a child 
support arrearage be placed into an inter- 
est-bearing account controlled by a father 
because there was no authority that 
would allow a court to order that a retro- 
active amount resulting from an increase 
in child support be placed in an interest- 
bearing account. Gilbow v. Travis, 2010 
Ark. 9, — S.W3d — (2010). 



Subchapter 2 — Enforcement Generally 

9-14-210. Office of Child Support Enforcement — Employment 
of attorneys — Real party in interest — Scope of 
representation. 

CASE NOTES 

Cited: Littles v. Office of Child Support 
Enforcement, 2009 Ark. App. 686, — 
S.W3d — (2009). 

9-14-230. Decree as lien on real property. 

CASE NOTES 



Cited: Trafford v. Lilley, 2010 Ark. App. 
158, — S.W3d — (2010). 



9-14-234. Arrearages — Finality of judgment. 

CASE NOTES 



Analysis 

Construction. 
Modification. 

Construction. 

Trial court did not err in stating that 
the father's additional child support obli- 
gation had not yet been reduced to judg- 
ment. McWhorter v. McWhorter, 2009 
Ark. 458, — S.W.3d — (2009), rehearing 
denied, — Ark. — , — S.W.3d — , 2009 Ark. 
LEXIS 774 (Nov. 5, 2009). 



Modification. 

Temporary hearing was not fully com- 
pleted, and the trial court noted that it 
lacked enough information to determine 
the appropriate amount of child support; 
where a trial court reserved judgment 
until later determination, there was no 
error when the trial court made any con- 
templated adjustments. Rudder v. Hurst, 
2009 Ark. App. 577, — S.W3d — (2009). 
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9-14-235. Arrearages — Payment after duty to support ceases. 

CASE NOTES 

Applicability. ment. McWhorter v. McWhorter, 2009 

Trial court did not err in stating that Ark. 458, — S.W.3d — (2009), rehearing 

the father's additional child support obli- denied, — Ark. — , — S.W.3d — , 2009 Ark. 

gation had not yet been reduced to judg- LEXIS 774 (Nov. 5, 2009). 

9-14-236. Arrearages — Child support limited — Limitations 
period. 

CASE NOTES 

Applicability. made pursuant to court order during the 

Statute of limitations, subdivision (a)(2) relevant time periods that child support 

of this section, had no application to the was due. McWhorter v. McWhorter, 2009 

facts, because the limitation applied to Ark. 458, — S.W.3d — (2009), rehearing 

"actions," and the father filed no such denied, —Ark. —, — S.W.3d—, 2009 Ark. 

action; he only requested that the court LEXIS 774 (Nov. 5 2009). 
recognize and credit him the payments he 

9-14-239. Suspension of license for failure to pay child support. 

RESEARCH REFERENCES 

ALR. Validity, Construction, and Appli- vocation of Driver's License for Failure to 
cation of State Statutes Providing for Re- Pay Child Support. 30 A.L.R.6th 483. 

CHAPTER 15 
DOMESTIC ABUSE ACT 

subchapter 
2. Judicial Proceedings. 

Subchapter 1 — General Provisions 

9-15-103. Definitions. 

CASE NOTES 

Analysis that he neither threatened the wife, hit 

her, or hit or threatened his son; and (2) 
Evidence. t ne husband also testified that he did not 

"Pattern of Domestic Abuse." intend to frighten the wife. Oates v. Oates, 

2010 Ark. App. 345, — S.W.3d — (2010), 
Evidence. rehearing denied, — Ark. App. — , — 

Circuit court's finding of no domestic S.W.3d — , 2010 Ark. App. LEXIS 519 
abuse was not clearly erroneous where (1) (June 2, 2010). 

although the husband admitted that the Sufficient evidence supported a finding 
parties argued, that he pulled the phone that a mother committed domestic abuse 
out of the wall, and that he closed the in violation of this section; the parties 
living room blinds, the husband testified were involved in an ongoing dispute, and 
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even though the father did not testify to ing denied, — Ark. App. — , — S.W.3d — , 

being afraid, the father had called the 2010 Ark. App. LEXIS 517 (June 2, 2010). 

police after hearing gun shots on the fa- Award of custody of the parties' three 

ther's porch and refused to open the fa- sons to the husband in the parties' divorce 

ther's door until the police arrived. Dav- decree was appropriate because the appel- 

enport v. Burnley, 2010 Ark. App. 385, — late court disagreed with the wife's con- 

S.W.3d — (2010). tention that the trial court should have 

considered each allegation of abusive con- 
"Pattern of Domestic Abuse." duct, even if it did not amount to "domes- 
Award of custody of the parties' three tic abuse." Section 9-13-101(c) required 
sons to the husband in the parties' divorce that a person engage in a pattern of do- 
decree was appropriate because, without mestic abuse; if the acts did not rise to the 
a statutory definition of "pattern of do- definition of domestic abuse, they could 
mestic abuse," the question was one of not have been considered for purposes of 
fact, not law; therefore, the appellate the presumption that it was not in the 
court was unable to say that the trial best interest of the child to be placed in 
court was clearly erroneous in finding that the custody of an abusive parent when 
two incidents of domestic abuse by the there was a finding by a preponderance of 
husband against the wife approximately the evidence that the parent had engaged 
seven years apart, with an intervening act in a pattern of domestic abuse as defined 
of domestic abuse by the wife upon the in subdivision (3)(A) of this section. Oates 
husband, did not constitute a pattern of v. Oates, 2010 Ark. App. 346, — S.W.3d — 
domestic abuse as defined in subdivision (2010), rehearing denied, — Ark. App. — , 
(3)(A) of this section. Oates v. Oates, 2010 — S.W.3d — , 2010 Ark. App. LEXIS 517 
Ark. App. 346, — S.W.3d — (2010), rehear- (June 2, 2010). 

Subchapter 2 — Judicial Proceedings 

SECTION. 

9-15-205. Relief generally — Duration. 
9-15-211. [Repealed.] 

9-15-205. Relief generally — Duration. 

(a) At the hearing on the petition filed under this chapter, upon a 
finding of domestic abuse as defined in § 9-15-103, the court may 
provide the following relief: 

(1) Exclude the abusing party from the dwelling that the parties 
share or from the residence of the petitioner or victim; 

(2) Exclude the abusing party from the place of business or employ- 
ment, school, or other location of the petitioner or victim; 

(3)(A) Award temporary custody or establish temporary visitation 
rights with regard to minor children of the parties. 

(B)(i) If a previous child custody or visitation determination has 
been made by another court with continuing jurisdiction with regard 
to the minor children of the parties, a temporary child custody or 
visitation determination may be made under subdivision (a)(3)(A) of 
this section. 

(ii) The order shall remain in effect until the court with original 
jurisdiction enters a subsequent order regarding the children; 
(4) Order temporary support for minor children or a spouse, with 

such support to be enforced in the manner prescribed by law for other 

child support and alimony awards; 
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(5) Allow the prevailing party a reasonable attorney's fee as part of 
the costs; 

(6) Prohibit the abusing party directly or through an agent from 
contacting the petitioner or victim except under specific conditions 
named in the order; 

(7) Direct the care, custody, or control of any pet owned, possessed, 
leased, kept, or held by either party residing in the household; and 

(8)(A) Order other relief as the court deems necessary or appropriate 
for the protection of a family or household member. 

(B) The relief may include, but not be limited to, enjoining and 
restraining the abusing party from doing, attempting to do, or 
threatening to do any act injuring, mistreating, molesting, or harass- 
ing the petitioner. 

(b) Any relief granted by the court for protection under the provi- 
sions of this chapter shall be for a fixed period of time not less than 
ninety (90) days nor more than ten (10) years in duration, in the 
discretion of the court, and may be renewed at a subsequent hearing 
upon proof and a finding by the court that the threat of domestic abuse 
still exists. 

History. Acts 1991, No. 266, § 5; 1999, Amendments. The 2011 amendment 

No. 662, § 2; 1999, No. 1551, § 2; 2007, added (a)(7); and redesignated former 

No. 139, § 1; 2009, No. 698, § 6; 2011, No. (a)(7) as (a)(8). 
1049, § 1. 

9-15-211. [Repealed.] 

A.C.R.C. Notes. Ark. Const., Amend, zable by Circuit, Chancery, Probate and 

80, adopted by voter referendum and ef- Juvenile Courts...." 

fective July 1, 2001, abolished chancery Publisher's Notes. This section, con- 
courts and established circuit courts as cerning jurisdiction generally, was re- 
the trial courts of original jurisdiction, pealed by Acts 2011, No. 793, § 4. The 
The jurisdiction of the circuit courts now section was derived from Acts 1991, No. 
includes "all matters previously cogni- 266, § 14. 

CHAPTER 16 
FAMILY PRESERVATION SERVICES PROGRAM ACT 

SECTION. 

9-16-102. Definitions. 

9-16-102. Definitions. 

As used in this chapter, "family preservation services" means services 
for children and families that are designed to help families at risk or in 
crisis, including adoptive and extended families, and include: 

(1) Service programs designed to help a child: 

(A) When safe and appropriate, be returned to the family from 
which he or she has been removed; 

(B) Be placed for adoption; 
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(C) Be placed with a legal guardian; and 

(D) If adoption or legal guardianship is determined not to be safe 
and appropriate for the child, be placed in some other planned, 
permanent living arrangement; 

(2) Preplacement preventive services programs, such as intensive 
family preservation programs, designed to help a child at risk of foster 
care placement remain safely with his or her family; 

(3) Service programs designed to provide follow-up care to a family to 
which a child has been returned after a foster care placement; 

(4) Respite care of children to provide temporary relief for parents 
and other caregivers, including foster parents; and 

(5) Services designed to improve parenting skills by reinforcing a 
parent's confidence in his or her strengths and by helping a parent 
identify where improvement is needed and to obtain assistance in 
improving those skills with respect to matters such as child develop- 
ment, family budgeting, coping with stress, and health and nutrition. 

History. Acts 1991, No. 1025, § 2; added "As used in this chapter" in the 
2001, No. 906, § 2; 2011, No. 793, § 5. introductory language. 

Amendments. The 2011 amendment 

CHAPTER 19 

UNIFORM CHILD-CUSTODY JURISDICTION AND 
ENFORCEMENT ACT 

Subchapter 1 — General Provisions 

9-19-101. Short title. 

CASE NOTES 

Cited: Hatfield v. Miller, 2009 Ark. 
App. 832, — S.W.3d — (2009). 

9-19-102. Definitions. 

CASE NOTES 

Initial Child-Custody Determination, the Texas order provided for the legal 

Circuit court did not err in finding that custody, physical custody, and visitation of 

a Texas court had jurisdiction over a the child and recited that no other court 

mother and a father because the Texas had continuing, exclusive jurisdiction of 

court had already made an initial child- the case, and the trial court's letter opin- 

custody determination under the Uniform ion stating its findings of fact and conclu- 

Child-Custody Jurisdiction and Enforce- sions of law showed that it made a rea- 

ment Act, found in subdivision (8) of this soned decision finding that the Texas 

section, and that determination was en- court's order was an initial child-custody 

titled to full faith and credit until it was determination and that it did not abuse its 

set aside or modified by the Texas court; discretion in refusing to assume jurisdic- 
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tion of the father's petition for paternity 
and emergency custody. Ullrich v. Walsh, 
2010 Ark. App. 290, — S.W.3d — (2010). 

Subchapter 2 — Jurisdiction 
9-19-201. Initial child-custody jurisdiction. 

RESEARCH REFERENCES 

ALR. Construction and Application of Enforcement Act's Significant Connection 
Uniform Child Custody Jurisdiction and Jurisdiction Provision. 52 A.L.R.6th 433. 

CASE NOTES 



Jurisdiction. 

Circuit court did not err in finding that 
a Texas court had jurisdiction over a 
mother and a father because the Texas 
court had already made an initial child- 
custody determination under the Uniform 
Child-Custody Jurisdiction and Enforce- 
ment Act, § 9-19-102(8), and that deter- 
mination was entitled to full faith and 
credit until it was set aside or modified by 
the Texas court; the Texas order provided 
for the legal custody, physical custody, and 
visitation of the child and recited that no 



other court had continuing, exclusive ju- 
risdiction of the case, and the trial court's 
letter opinion stating its findings of fact 
and conclusions of law showed that it 
made a reasoned decision finding that the 
Texas court's order was an initial child- 
custody determination and that it did not 
abuse its discretion in refusing to assume 
jurisdiction of the father's petition for pa- 
ternity and emergency custody. Ullrich v. 
Walsh, 2010 Ark. App. 290, — S.W.3d — 
(2010). 



9-19-202. Exclusive, continuing jurisdiction. 

RESEARCH REFERENCES 



ALR. Construction and Application of 
Uniform Child Custody Jurisdiction and 



Enforcement Act's Significant Connection 
Jurisdiction Provision. 52 A.L.R.6th 433. 



CASE NOTES 



Jurisdiction. 

Trial court did not abuse its discretion 
in retaining jurisdiction under the Uni- 
form Child-Custody Jurisdiction and En- 
forcement Act, § 9-19-101 et seq., where a 
father and the child had a significant 
connection with the state of Arkansas and 
the trial court had continuing, exclusive 
jurisdiction under subsection (a) of this 
section. The child had lived in Texas for 
only one year, the father had remained a 
resident of Arkansas, and the child had 
continued to come to Arkansas on a regu- 
lar basis to visit with the father. Hatfield 
v. Miller, 2009 Ark. App. 832, — S.W.3d — 
(2009). 

Because a circuit court awarded child 
custody when it entered a divorce decree, 



it had exclusive, continuing jurisdiction 
over the custody determination until it 
made either of the two determinations set 
forth in the Uniform Child-Custody Juris- 
diction and Enforcement Act, subsection 
(a) of this section; there was evidence of 
significant connections with Arkansas 
when the circuit court determined that it 
had jurisdiction to decide the father's mo- 
tion to change custody, and subsection (a) 
required no additional determination of 
the availability of substantial evidence. 
Harris v. Harris, 2010 Ark. App. 160, — 
S.W.3d — (2010). 

Where a mother relocated to Montana 
with the parties' child, as the child had 
lived in Arkansas for all but the last nine 
months of her life, had extended family in 
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Arkansas, and had regular visitation with 
her father there, the Arkansas trial court 
that had issued the initial custody decree 
did not abuse its discretion by exercising 
its continuing, exclusive jurisdiction un- 



der subsection (a) of this section over the 
father's motion to modify custody. Shields 
v. Kimble, 2010 Ark. App. 479, — S.W.3d 
— (2010). 



9-19-203. Jurisdiction to modify determination. 

RESEARCH REFERENCES 



ALR. Construction and Application of 
Uniform Child Custody Jurisdiction and 



Enforcement Act's Significant Connection 
Jurisdiction Provision. 52 A.L.R.6th 433. 



CASE NOTES 



In General. 

Circuit court did not err in finding that 
a Texas court had jurisdiction over a 
mother and a father because the Texas 
court had already made an initial child- 
custody determination under the Uniform 
Child-Custody Jurisdiction and Enforce- 
ment Act, § 9-19-102(8), and that deter- 
mination was entitled to full faith and 
credit until it was set aside or modified by 
the Texas court; the Texas order provided 
for the legal custody, physical custody, and 
visitation of the child and recited that no 



other court had continuing, exclusive ju- 
risdiction of the case, and the trial court's 
letter opinion stating its findings of fact 
and conclusions of law showed that it 
made a reasoned decision finding that the 
Texas court's order was an initial child- 
custody determination and that it did not 
abuse its discretion in refusing to assume 
jurisdiction of the father's petition for pa- 
ternity and emergency custody. Ullrich v. 
Walsh, 2010 Ark. App. 290, — S.W.3d — 
(2010). 



9-19-204. Temporary emergency jurisdiction. 

RESEARCH REFERENCES 



ALR. Construction and Application of 
Uniform Child Custody Jurisdiction and 



Enforcement Act's Temporary Emergency 
Jurisdiction Provision. 53 A.L.R.6th 419. 



9-19-206. Simultaneous proceedings. 

CASE NOTES 



In General. 

Circuit court did not err in finding that 
a Texas court had jurisdiction over a 
mother and a father because the Texas 
court had already made an initial child- 
custody determination under the Uniform 
Child-Custody Jurisdiction and Enforce- 
ment Act, § 9-19-102(8), and that deter- 
mination was entitled to full faith and 
credit until it was set aside or modified by 
the Texas court; the Texas order provided 
for the legal custody, physical custody, and 
visitation of the child and recited that no 



other court had continuing, exclusive ju- 
risdiction of the case, and the trial court's 
letter opinion stating its findings of fact 
and conclusions of law showed that it 
made a reasoned decision finding that the 
Texas court's order was an initial child- 
custody determination and that it did not 
abuse its discretion in refusing to assume 
jurisdiction of the father's petition for pa- 
ternity and emergency custody. Ullrich v. 
Walsh, 2010 Ark. App. 290, — S.W.3d — 
(2010). 
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9-19-207. Inconvenient forum. 



CASE NOTES 



In General. 

Arkansas was not an inconvenient fo- 
rum despite the fact that the mother re- 
sided in Texas where the child had lived in 
Texas for only one year, the father had 
remained a resident of Arkansas, the child 
had continued to come to Arkansas on a 
regular basis to visit with the father, and 
the Arkansas trial court familiar with the 
case because it had made the initial cus- 
tody determination and had taken testi- 
mony and entered a temporary custody 
order just weeks earlier. Hatfield v. Miller, 
2009 Ark. App. 832, — S.W.3d — (2009). 

Because a circuit court awarded child 
custody when it entered a divorce decree, 
it had exclusive, continuing jurisdiction 
over the custody determination until it 
made either of the two determinations set 
forth in the Uniform Child-Custody Juris- 
diction and Enforcement Act (UCCJEA), 
§ 9-19-202(a); the language of the UC- 
CJEA, subdivision (1) of this section, 
clearly indicates that the court with juris- 
diction has discretion to decide whether it 
should decline to exercise this discretion 
when there is another appropriate forum. 
Harris v. Harris, 2010 Ark. App. 160, — 
S.W.3d — (2010). 

Circuit court did not err in finding that 
a Texas court had jurisdiction over a 
mother and a father because the Texas 



court had already made an initial child- 
custody determination under the Uniform 
Child-Custody Jurisdiction and Enforce- 
ment Act, § 9-19-102(8), and that deter- 
mination was entitled to full faith and 
credit until it was set aside or modified by 
the Texas court; the Texas order provided 
for the legal custody, physical custody, and 
visitation of the child and recited that no 
other court had continuing, exclusive ju- 
risdiction of the case, and the trial court's 
letter opinion stating its findings of fact 
and conclusions of law showed that it 
made a reasoned decision finding that the 
Texas court's order was an initial child- 
custody determination and that it did not 
abuse its discretion in refusing to assume 
jurisdiction of the father's petition for pa- 
ternity and emergency custody. Ullrich v. 
Walsh, 2010 Ark. App. 290, — S.W.3d — 
(2010). 

Where a child had lived in Montana 
with her mother for only nine months 
before her father filed a petition for modi- 
fication of custody, as the father remained 
a resident of Arkansas, and the Arkansas 
trial court found that the child had con- 
tinued to come to Arkansas on a regular 
basis to visit with him, it did not abuse its 
discretion by not declining jurisdiction in 
favor of Montana under subsection (a) of 
this section. Shields v. Kimble, 2010 Ark. 
App. 479, — S.W.3d — (2010). 



Subchapter 3 — Enforcement 



9-19-305. Registration of child-custody determination. 

CASE NOTES 



Deficiencies in Notice. 

Trial court did not err in finding that a 
father substantially complied with the no- 
tice provisions of this section as the 
mother received notice of the hearing on 
registration of the foreign child custody 
judgment, filed a motion to dismiss, and 
appeared before the trial court to argue 
her motion. Thus, any technical errors 
involving the number of copies attached to 



the petition, the lack of a statement that 
the order had not been modified, the lack 
of the father's name and address, and the 
failure of the notice of the hearing to 
include statements regarding the moth- 
er's right to contest the registration of the 
order at a hearing did not prejudice the 
mother's ability to present her case. Pic- 
cioni v. Piccioni, 2011 Ark. App. 256, — 
S.W3d — (2011). 
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CHAPTER 20 
ADULT MALTREATMENT CUSTODY ACT 

SECTION. SECTION. 

9-20-103. Definitions. 9-20-119. Assets of a maltreated adult. 

9-20-108. Jurisdiction — Venue — Eligi- 9-20-120. Duties and responsibilities of 

bility. custodian. 

9-20-113. Evaluations. 9-20-122. Evaluation of prospective 
9-20-115. Emergency order of custody. guardians. 

9-20-103. Definitions. 

As used in this chapter: 

(1)(A) "Abuse" means with regard to any long-term care facility 
resident or any person who is at the Arkansas State Hospital an act 
by a caregiver that falls into any of the following categories: 

(i) Any intentional and unnecessary physical act that inflicts pain 
on or causes injury to an endangered adult or an impaired adult, 
excluding court-ordered medical care or medical care requested by an 
endangered adult, an impaired adult, or a person who is legally 
authorized to make a medical decision on behalf of an endangered 
adult or an impaired adult; 

(ii) Any intentional act that a reasonable person would believe 
subjects an endangered adult or an impaired adult, regardless of age, 
ability to comprehend, or disability, to ridicule or psychological injury 
in a manner likely to provoke fear or alarm, excluding necessary care 
and treatment provided in accordance with generally recognized 
professional standards of care; 

(iii) Any intentional threat that a reasonable person would find 
credible and nonfrivolous to inflict pain on or cause injury to an 
endangered adult or an impaired adult except in the course of 
medical treatment or for justifiable cause; or 

(iv) Any willful infliction of injury, unreasonable confinement, 
intimidation, or punishment with resulting physical harm, pain, or 
mental anguish. 

(B) "Abuse" means with regard to any person who is not a 
long-term care facility resident or at the Arkansas State Hospital: 

(i) Any intentional and unnecessary physical act that inflicts pain 
on or causes injury to an endangered adult or an impaired adult; 

(ii) Any intentional act that a reasonable person would believe 
subjects an endangered adult or an impaired adult, regardless of age, 
ability to comprehend, or disability, to ridicule or psychological injury 
in a manner likely to provoke fear or alarm; or 

(iii) Any intentional threat that a reasonable person would find 
credible and nonfrivolous to inflict pain on or cause injury to an 
endangered adult or an impaired adult except in the course of 
medical treatment or for justifiable cause; 

(2) "Adult maltreatment" means abuse, exploitation, neglect, physi- 
cal abuse, or sexual abuse of an adult; 
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(3) "Caregiver" means a related person or an unrelated person, an 
owner, an agent, a high managerial agent of a public or private 
organization, or a public or private organization that has the responsi- 
bility for the protection, care, or custody of an endangered adult or an 
impaired adult as a result of assuming the responsibility voluntarily, by 
contract, through employment, or by order of the circuit court; 

(4) "Custodian" means the Department of Human Services while the 
department is exercising a seventy-two hour hold on an endangered or 
impaired person or during the effective dates of an order granting 
custody to the department; 

(5) "Department" means the Department of Human Services; 

(6) "Endangered adult" means: 

(A) An adult eighteen (18) years of age or older who: 

(i) Is found to be in a situation or condition that poses a danger to 
himself or herself; and 

(ii) Demonstrates a lack of capacity to comprehend the nature and 
consequences of remaining in that situation or condition; or 

(B) An adult resident of a long-term care facility who: 

(i) Is found to be in a situation or condition that poses an imminent 
risk of death or serious bodily harm to that person; and 

(ii) Demonstrates a lack of capacity to comprehend the nature and 
consequences of remaining in that situation or condition; 

(7) "Exploitation" means the: 

(A) Illegal or unauthorized use or management of an endangered 
person's or an impaired person's funds, assets, or property; 

(B) Use of an adult endangered person's or an adult impaired 
person's power of attorney or guardianship for the profit or advantage 
of one's own self or another; 

(C) Fraudulent or otherwise illegal, unauthorized, or improper act 
or process of an individual, including a caregiver or fiduciary, that 
uses the resources of an endangered or an impaired person or 
long-term care facility resident for monetary or personal benefit, 
profit, or gain or that results in depriving the person or resident of 
rightful access to or use of benefits, resources, belongings, or assets; 
or 

(D) Misappropriation of property of a long-term care facility resi- 
dent; 

(8)(A) "Fiduciary" means a person or entity with the legal responsi- 
bility to: 

(i) Make decisions on behalf of and for the benefit of another 
person; and 

(ii) Act in good faith and with fairness. 

(B) "Fiduciary" includes without limitation a trustee, a guardian, a 

conservator, an executor, an agent under financial power of attorney 

or health care power of attorney, or a representative payee; 

(9) "Imminent danger to health or safety" means a situation in which 

death or serious bodily harm could reasonably be expected to occur 

without intervention; 
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(10)(A) "Impaired adult" means a person eighteen (18) years of age or 
older who, as a result of mental or physical impairment, is unable to 
protect himself or herself from abuse, sexual abuse, neglect, or 
exploitation. 

(B) For purposes of this chapter, residents of a long-term care 
facility are presumed to be impaired persons. 

(C) For purposes of this chapter, a person with a mental impair- 
ment does not include a person who is in need of acute psychiatric 
treatment, chronic mental health treatment, alcohol or drug abuse 
treatment, or casework supervision by mental health professionals; 

(11) "Less-than-custody" means any emergency order issued by a 
circuit court of the State of Arkansas on petition or motion of the 
department that makes specific orders for the protection of an endan- 
gered adult but does not give the department custody over an endan- 
gered adult; 

(12) "Long-term care facility" means: 

(A) A nursing home; 

(B) A residential care facility; 

(C) A post-acute head injury retraining and residential facility; 

(D) An assisted living facility; 

(E) An intermediate care facility for individuals with mental 
retardation; or 

(F) Any facility that provides long-term medical or personal care; 

(13) "Long-term care facility resident" means a person eighteen (18) 
years of age or older living in a long-term care facility; 

(14) "Long-term care facility resident maltreatment" means abuse, 
exploitation, neglect, physical abuse, or sexual abuse of an adult 
resident of a long-term care facility; 

(15) "Maltreated adult" means an adult who has been abused, 
exploited, neglected, physically abused, or sexually abused; 

(16) "Misappropriation of property of a long-term care facility resi- 
dent" means the deliberate misplacement, exploitation, or wrongful, 
temporary, or permanent use of a long-term care facility resident's 
belongings or money without the long-term care facility resident's 
consent; 

(17) "Neglect" means: 

(A) An act or omission by an endangered or an impaired adult, for 
example, self-neglect; or 

(B) An act or omission by a caregiver responsible for the care and 
supervision of an endangered or an impaired adult constituting 
negligent failure to: 

(i) Provide necessary treatment, rehabilitation, care, food, cloth- 
ing, shelter, supervision, or medical services to an endangered or an 
impaired adult; 

(ii) Report health problems or changes in health problems or 
changes in the health condition of an endangered or an impaired 
adult to the appropriate medical personnel; 

(iii) Carry out a prescribed treatment plan; or 
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(iv) Provide to an adult resident of a long-term care facility goods 
or services necessary to avoid physical harm, mental anguish, or 
mental illness as denned in regulations promulgated by the Office of 
Long-Term Care of the Division of Medical Services of the Depart- 
ment of Human Services; 

(18)(A) "Physical injury" means the impairment of a physical condi- 
tion or the infliction of substantial pain. 

(B) If the person is an endangered or an impaired adult, there is a 
presumption that any physical injury resulted in the infliction of 
substantial pain; 

(19)(A) "Protective services" means services to protect an endan- 
gered or an impaired adult from: 

(i) Self-neglect or self-abuse; or 

(ii) Abuse or neglect by others. 

(B) Protective services may include: 

(i) Evaluation of the need for services; 

(ii) Arrangements or referrals for appropriate services available in 
the community; 

(iii) Assistance in obtaining financial benefits to which the person 
is entitled; or 

(iv) As appropriate, referrals to law enforcement or prosecutors; 

(20) "Resident of a long-term care facility" means a person eighteen 
(18) years of age or older living in a long-term care facility; 

(21) "Serious bodily harm" means physical abuse, sexual abuse, 
physical injury, or serious physical injury; 

(22) "Serious physical injury" means physical injury to an endan- 
gered or an impaired adult that: 

(A) Creates a substantial risk of death; or 

(B) Causes protracted disfigurement, protracted impairment of 
health, or loss or protracted impairment of the function of any bodily 
member or organ; 

(23) "Sexual abuse" means deviate sexual activity, sexual contact, or 
sexual intercourse, as those terms are defined in § 5-14-101, with 
another person who is not the actor's spouse and who is incapable of 
consent because he or she is mentally defective, mentally incapacitated, 
or physically helpless; and 

(24) "Subject of the report" means: 

(A) The endangered or an impaired adult; 

(B) The adult's legal guardian; and 

(C) The offender. 



History. Acts 2005, No. 1811, § 1 
2007, No. 135, § 1; 2007, No. 283, § 1 
2007, No. 497, § 1; 2009, No. 526, § 1 
2011, No. 206, § 1. 



Amendments. The 2011 amendment 
added present (11) and redesignated the 
remaining subdivisions accordingly. 
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9-20-108. Jurisdiction — Venue — Eligibility. 

(a)(1) The probate division of circuit court shall have jurisdiction 
over proceedings for: 

(A) Custody; 

(B) Temporary custody for purposes of evaluation; 

(C) Less-than-custody; 

(D) Court-ordered protective services; or 

(E) An order of investigation under this chapter. 

(2) The probate division of circuit court may retain jurisdiction for no 
more than one hundred eighty (180) days after the death of an adult in 
the custody of the Department of Human Services to enter orders 
concerning disposition of the body of the adult as well as any assets of 
the adult, including the ability to order payment for services rendered 
or goods purchased by or for the adult while in the custody of the 
department before the death of the adult. 

(b)(1) A proceeding under this chapter shall be commenced in the 
probate division of the circuit court of the county where: 

(A) The maltreated adult resides; or 

(B) The maltreatment occurred. 

(2)(A) An adult custody proceeding shall not be dismissed if a 
proceeding is filed in the incorrect county. 

(B) If the proceeding is filed in the incorrect county, the adult 
custody proceeding shall be transferred to the proper county upon 
discovery of the proper county for venue. 

(C) Following the long-term custody hearing, the court may on its 
own motion or on motion of any party transfer the case to another 
county if the judge in the other venue agrees to accept the transfer. 

(c) Eligibility for services from the department, including custody, for 
aliens and nonaliens shall be the same eligibility requirements for the 
Arkansas Medical Assistance Program. 

(d) No person may be taken into custody or placed in the custody of 
the department under this section if that person is in need of: 

(1) Acute psychiatric treatment; 

(2) Chronic mental health treatment; 

(3) Alcohol or drug abuse treatment; 

(4) Protection from domestic abuse if that person is mentally com- 
petent; or 

(5) Casework supervision by mental health professionals. 

(e) No adult may be taken into custody or placed in the custody of the 
department for the sole purpose of consenting to the adult's medical 
treatment. 

(f)(1) If the maltreated adult is found to be indigent and the court 
appoints the Arkansas Public Defender Commission as counsel for the 
maltreated adult, the commission shall represent the maltreated adult 
as to the issue of deprivation of liberty, but not with respect to issues 
involving property, money, investments, or other fiscal issues. 

(2)(A) As to issues requiring court approval under § 9-20- 120(b), the 
commission's role shall be to ensure that qualified medical personnel 
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provide testimony or an affidavit with clear and convincing evidence 

to support the proposed medical action or inaction. 
(B) A hearing is not required if counsel for both parties agree to 

waive the hearing or if an emergency exists for entry of an order. 

(3) If the court appoints the public defender as counsel for the 
maltreated adult and assets are later identified for the maltreated 
adult, the court may award an attorney's fee to the commission. 

History. Acts 2005, No. 1811, § 1; nated the remaining subdivisions accord- 
2009, No. 526, § 3; 2011, No. 206, § 2. ingly; and in (a)(2), substituted "may re- 
Amendments. The 2011 amendment tain jurisdiction" for "shall retain 
inserted present (a)(1)(C) and redesig- jurisdiction" and inserted "no more than." 

9-20-113. Evaluations. 

(a) The Department of Human Services may petition the circuit 
court for an order of temporary custody for the purpose of having an 
adult evaluated if during the course of an investigation under the Adult 
and Long-Term Care Facility Resident Maltreatment Act, § 12-12-1701 
et seq., the department determines that: 

(1) Immediate removal is necessary to protect the adult from immi- 
nent danger to his or her health or safety; 

(2) Available protective services have been offered to alleviate the 
danger and have been refused; and 

(3) An adequate assessment of the following cannot be made in the 
adult's place of residence: 

(A) The adult's capacity to comprehend the nature and conse- 
quences of remaining in the situation or condition; or 

(B) The adult's mental or physical impairment and ability to 
protect himself or herself from adult maltreatment. 

(b) Upon good cause being shown, the court may issue an order for 
temporary custody for the purpose of having the adult evaluated. 

History. Acts 2005, No. 1811, § 1; and deleted "cannot be adequately as- 

2007, No. 497, § 2; 2011, No. 793, § 6. sessed in the adult's place of residence" at 

Amendments. The 2011 amendment the end of (a)(3)(A) and (a)(3)(B). 
added the introductory language in (a)(3), 

9-20-115. Emergency order of custody. 

(a) If there is probable cause to believe that immediate emergency 
custody is necessary to protect a maltreated adult, the probate division 
of circuit court shall issue an ex parte order for emergency custody to 
protect the maltreated adult. 

(b) The Department of Human Services shall obtain an emergency ex 
parte order of custody on a maltreated adult within seventy-two (72) 
hours of taking the maltreated adult into emergency custody unless the 
expiration of the seventy-two (72) hours falls on a weekend or holiday, 
in which case emergency custody may be extended through the next 
business day following the weekend or holiday. 
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(c) The emergency order shall include notice to the maltreated adult 
and the person from whom physical custody of the respondent was 
removed of the right to a hearing and that a hearing will be held within 
five (5) business days of the issuance of the ex parte order. 

(d) If there is probable cause to believe that immediate action is 
necessary to protect the health, safety, or welfare of an endangered or 
impaired adult, the probate division of circuit court may issue an ex 
parte order necessary to protect the adult. 

History. Acts 2005, No. 1811, § 1; 2011, Amendments. The 2011 amendment 
No. 206, § 3. added (d). 

9-20-119. Assets of a maltreated adult. 

(a)(1) The probate division of circuit court may enter orders as 
needed to identify, secure, and protect the assets of any adult in the 
custody of the Department of Human Services or any maltreated adult 
receiving court-ordered protective services from the department. 

(2) If the court orders the adult placed in the custody of the 
department, the court shall address the issue of the adult's residence, 
whether rented or owned by the adult, including the cleaning, vacating, 
selling, or leasing of the residence, and the disposition of the property 
in the residence. 

(3) After review of the assets, the court may order the sale of any 
assets if it is in the best interest of the adult. 

(b) The court may also direct payment from the assets of the adult in 
department custody or receiving protective services from the depart- 
ment for services rendered or goods purchased by or for the adult in the 
custody of the department or receiving services from the department. 

(c)(1) The court may appoint the department only as custodian of the 
adult and not as guardian of the person or of the estate of the adult, 
except to appoint a public guardian under § 28-65-701 et seq. 

(2) The court has jurisdiction in this matter to hear and grant a 
petition for guardianship of the estate of an adult in the custody of the 
department. 

History. Acts 2005, No. 1811, § 1; added "except to appoint a public guard- 
2009, No. 526, § 8; 2011, No. 206, § 4. ian under § 28-65-701 et seq" in (c)(1). 

Amendments. The 2011 amendment 

9-20-120. Duties and responsibilities of custodian. 

(a)(1) If the probate division of circuit court appoints the Department 
of Human Services as the legal custodian of a maltreated adult, the 
department shall: 

(A) Secure care and maintenance for the person; 

(B) Honor any advance directives, such as living wills, if the legal 
documents were executed in conformity with applicable laws; and 

(C) Find a person to be guardian of the estate of the adult if a 
guardian of the estate is needed. 
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(2) If the court appoints the department as the legal custodian of a 
maltreated adult on an emergency, temporary, or long-term basis, the 
department may: 

(A) Consent to medical care for the adult; 

(B) Obtain physical or psychological evaluations; 

(C) Obtain medical, financial, and other records of the adult; and 

(D) Obtain or view financial information of the adult that is 
maintained by a bank or similar institution. 

(b) The department as custodian shall not make any of the following 
decisions without receiving express court approval: 

(1) Consent to abortion, sterilization, psychosurgery, or removal of 
bodily organs unless a procedure is necessary in a situation threatening 
the life of the maltreated adult; 

(2) Consent to withholding life-saving treatment; 

(3) Authorize experimental medical procedures; 

(4) Authorize termination of parental rights; 

(5) Prohibit the adult from voting; 

(6) Prohibit the adult from obtaining a driver's license; 

(7) Consent to a settlement or compromise of any claim by or against 
the adult or his or her estate; 

(8) Consent to the liquidation of assets of the adult through such 
activities as an estate sale; 

(9) Amputation of any part of the body; or 

(10) Consent to withholding life-sustaining treatment. 

(c)(1) Upon the death of a person in the custody of the department, 
the department shall abide by a prior arrangement made by the person 
for the disposition of the person's body. 

(2) If prior arrangements were not made: 

(A) The department may request the court to grant authority to 
the department to use funds or resources of the deceased person as to 
the disposition of the body; or 

(B) Upon consent from the person's closest family member or after 
notice and the opportunity to be heard by the court, the department 
may consent to donate the person's body to medical science. 

(3) The department is not responsible for any costs related to the 
disposition of the person's body. 

History. Acts 2005, No. 1811, § 1; inserted "on an emergency, temporary, or 
2009, No. 526, § 9; 2011, No. 206, § 5. long-term basis" in the introductory Ian- 

Amendments. The 2011 amendment guage of (a)(2); and added (a)(2)(D). 

9-20-122. Evaluation of prospective guardians. 

(a) Regarding an individual listed in subsection (b) of this section, 
the Department of Human Services may: 

(1) Request a fingerprint-based criminal background check per- 
formed by the Federal Bureau of Investigation in compliance with 
federal law and regulations for convictions regarding violations under 
this subchapter; 
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(2) Perform a criminal records check with the Identification Bureau 
of the Department of Arkansas State Police for convictions regarding 
violations under this subchapter; 

(3) Check the Adult and Long-term Care Facility Resident Maltreat- 
ment Central Registry for previous true findings of adult maltreatment; 

(4) Request a check of the Adult and Long-term Care Facility 
Resident Maltreatment Central Registry or its equivalent in the state 
of residence; and 

(5) Perform an evaluation of the home or proposed dwelling for an 
adult in the Department of Human Services' custody. 

(b) Subsection (a) of this section applies to an individual who has: 

(1) Requested consideration to be appointed guardian under § 28- 
65-101 et seq., of an adult in the custody of the department; 

(2) Requested custody of an adult in the custody of the department; 
and 

(3) Petitioned a court of competent jurisdiction: 

(A) To be appointed guardian, under § 28-65-101 et seq.; or 

(B) For custody of an adult in the custody of the Department of 
Human Services. 

History. Acts 2011, No. 206, § 6. 

SUBTITLE 3. MINORS 

CHAPTER 25 
GENERAL PROVISIONS 

SECTION. 

9-25-102. Destruction of property. 



A.C.R.C. Notes. Acts 1995, No. 1203, but repealed by Acts 1997, No, 745, § 9. 
formerly noted under this chapter, was For present law, see § 9-33-101 et seq. 
amended by Acts 1997, No. 250, § 254, 



9-25-102. Destruction of property. 

(a) The state or any county, city, town, or school district, or any 
person, corporation, or organization shall be entitled to recover dam- 
ages in an amount not in excess of five thousand dollars ($5,000) in a 
court of competent jurisdiction from the parents of any minor under 
eighteen (18) years of age, living with a parent or legal guardian, who 
shall maliciously or willfully destroy, damage, or deface real, personal, 
or mixed property belonging to the state or county, city, town, or school 
district, or any person, corporation, or organization. 

(b) This section does not apply to: 
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(1) Any destruction of property caused by a minor under eighteen 
(18) years of age who is in the custody of the Department of Human 
Services; or 

(2) A minor younger than thirteen (13) years of age who defaces 
property with graffiti. 

History. Acts 1959, No. 45, § 1; 1975, Amendments. The 2011 amendment 

No. 283, § 1; 1977, No. 201, § 1; A.S.A. added (b); and, in (a), substituted "a par- 

1947, § 50-109; Acts 1987, No. 36, § 1; ent or legal guardian" for "the parents" 

2011, No. 888, § 1. and inserted "damage, or deface." 

CHAPTER 27 
JUVENILE COURTS AND PROCEEDINGS 



subchapter. 
1. General Provisions. 

3. Arkansas Juvenile Code. 

4. Division of Dependency-Neglect Representation. 

Subchapter 1 — General Provisions 

SECTION. SECTION. 

9-27-101. [Repealed.] 9-27-103. [Repealed.] 

9-27-102. Best interest of the child. 

9-27-101. [Repealed.] 

Publisher's Notes. This section, con- 2011, No. 591, § 3. The section was de- 
cerning appointment of supervisor of juve- rived from Acts 1939, No. 280, § 38; 1941, 
nile court work, was repealed by Acts No. 274, § 7; A.S.A. 1947, § 83-143. 

9-27-102. Best interest of the child. 

The General Assembly recognizes that children are defenseless and 
that there is no greater moral obligation upon the General Assembly 
than to provide for the protection of our children and that our child 
welfare system needs to be strengthened by establishing a clear policy 
of the state that the best interests of the children must be paramount 
and shall have precedence at every stage of juvenile court proceedings. 
The best interest of the child shall be the standard for juvenile court 
determinations as to whether a child should be reunited with his or her 
family or removed from or remain in a home wherein the child has been 
abused or neglected. 

History. Acts 1995, No. 1337, § 1; tion heading; and deleted "for recommen- 

2011, No. 591, § 4. dations made by employees of the Depart- 

Amendments. The 2011 amendment ment of Human Services and" following 
substituted "Best interest of the child" for "shall be the standard" in the last sen- 
legislative determinations" in the sec- tence. 



9-27-103 
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CASE NOTES 



Balancing Interests. 

Department of Health Services did not 
violate a father's free exercise of religion 
by creating a reunification plan which 
required the father to obtain housing and 
employment separate and apart from a 
ministry compound because the state's 
interest in preventing potential harm to 
the father's minor children outweighed 
the father's conscientious choice to live on 



ministry property, work for the ministry, 
and depend on the ministry for the fami- 
ly's every need. Thorne v. Ark. Dep't of 
Human Servs., 2010 Ark. App. 443, — 
S.W.3d — (2010), review denied, — Ark. 
— , — S.W.3d — 2010 Ark. LEXIS 372 
(June 24, 2010), overruled in part, Myers 
v. Ark. Dep't of Human Servs., 2011 Ark. 
182, — S.W.3d — (2011). 



9-27-103. [Repealed.] 

Publisher's Notes. This section, con- 
cerning continuity of educational services 
to foster children, was repealed by Acts 



2011, No. 591, § 5. The section was de- 
rived from Acts 2005, No. 1255, § 1; 2007, 
No. 587, § 1. 



Subchapter 3 — Arkansas Juvenile Code 



SECTION. 

9-27-303. Definitions. 

9-27-306. Jurisdiction. 

9-27-311. Required contents of petition. 

9-27-313. Taking into custody. 

9-27-314. Emergency orders. 

9-27-316. Right to counsel. 

9-27-323. Diversion — Conditions — 

Agreement — Completion. 
9-27-325. Hearings — Generally. 
9-27-327. Adjudication hearing. 
9-27-333. Disposition — Family in need 

of services — Limitations. 



SECTION. 

9-27-335. Disposition — Dependent-ne- 
glected — Limitations. 

9-27-338. Permanency planning hearing. 

9-27-341. Termination of parental rights. 

9-27-355. Placement of juveniles. 

9-27-359. Fifteenth-month review hear- 
ing. 

9-27-363. Foster youth transition. 

9-27-367. Court costs, fees, and fines. 



9-27-303. Definitions. 

As used in this subchapter: 

(1) "Abandoned infant" means a juvenile less than nine (9) months of 
age whose parent, guardian, or custodian left the child alone or in the 
possession of another person without identifying information or with an 
expression of intent by words, actions, or omissions not to return for the 
infant; 

(2) "Abandonment" means: 

(A) Failure of the parent to provide reasonable support and to 
maintain regular contact with a juvenile through statement or 
contact when the failure is accompanied by an intention on the part 
of the parent to permit the condition to continue for an indefinite 
period in the future and support or maintain regular contact with a 
juvenile without just cause; or 

(B) An articulated intent to forego parental responsibility; 
(3)(A) "Abuse" means any of the following acts or omissions by a 
parent, guardian, custodian, foster parent, person eighteen (18) years 
of age or older living in the home with a child, whether related or 
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unrelated to the child, or any person who is entrusted with the 
juvenile's care by a parent, guardian, custodian, or foster parent, 
including, but not limited to, an agent or employee of a public or 
private residential home, child care facility, public or private school, 
or any person legally responsible for the juvenile's welfare: 

(i) Extreme or repeated cruelty to a juvenile; 

(ii) Engaging in conduct creating a realistic and serious threat of 
death, permanent or temporary disfigurement, or impairment of any 
bodily organ; 

(hi) Injury to a juvenile's intellectual, emotional, or psychological 
development as evidenced by observable and substantial impairment 
of the juvenile's ability to function within the juvenile's normal range 
of performance and behavior; 

(iv) Any injury that is at variance with the history given; 

(v) Any nonaccidental physical injury; 

(vi) Any of the following intentional or knowing acts, with physical 
injury and without justifiable cause: 

(a) Throwing, kicking, burning, biting, or cutting a child; 

(b) Striking a child with a closed fist; 

(c) Shaking a child; or 

(d) Striking a child on the face; or 

(vii) Any of the following intentional or knowing acts, with or 
without physical injury: 

(a) Striking a child six (6) years of age or younger on the face or 
head; 

(b) Shaking a child three (3) years of age or younger; 

(c) Interfering with a child's breathing; 

(d) Urinating or defecating on a child; 

(e) Pinching, biting, or striking a child in the genital area; 

(f) Tying a child to a fixed or heavy object or binding or tying a 
child's limbs together; 

(g) Giving a child or permitting a child to consume or inhale a 
poisonous or noxious substance not prescribed by a physician that 
has the capacity to interfere with normal physiological functions; 

(h) Giving a child or permitting a child to consume or inhale a 
substance not prescribed by a physician that has the capacity to alter 
the mood of the child, including, but not limited to, the following: 

(1) Marijuana; 

(2) Alcohol, excluding alcohol given to a child during a recognized 
and established religious ceremony or service; 

(3) Narcotics; or 

(4) Over-the-counter drugs if a person purposely administers an 
overdose to a child or purposely gives an inappropriate over-the- 
counter drug to a child and the child is detrimentally impacted by the 
overdose or over-the-counter drug; 

(i) Exposing a child to chemicals that have the capacity to interfere 
with normal physiological functions, including, but not limited to, 
chemicals used or generated during the manufacturing of metham- 
phet amine; or 
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(j) Subjecting a child to Munchausen syndrome by proxy, also 
known as factitious illness by proxy, when reported and confirmed by 
medical personnel or a medical facility. 

(B)(i) The list in subdivision (3)(A) of this section is illustrative of 
unreasonable action and is not intended to be exclusive. 

(ii) No unreasonable action shall be construed to permit a finding 
of abuse without having established the elements of abuse. 

(C) "Abuse" shall not include: 

(i) Physical discipline of a child when it is reasonable and moder- 
ate and is inflicted by a parent or guardian for purposes of restraining 
or correcting the child; or 

(ii) Instances when a child suffers transient pain or minor tempo- 
rary marks as the result of a reasonable restraint if: 

(a) The person exercising the restraint is an employee of a resi- 
dential child care facility licensed or exempted from licensure under 
the Child Welfare Agency Licensing Act, § 9-28-401 et seq.; 

(b) The person exercising the restraint is acting in his or her 
official capacity while on duty at a residential child care facility or the 
residential child care facility is exempt from licensure under the 
Child Welfare Agency Licensing Act, § 9-28-401 et seq.; 

(c) The agency has policies and procedures regarding restraints; 

(d) Other alternatives do not exist to control the child except for a 
restraint; 

(e) The child is in danger of hurting himself or herself or others; 

(f) The person exercising the restraint has been trained in properly 
restraining children, de-escalation, and conflict resolution tech- 
niques; and 

(g) The restraint is: 

(1) For a reasonable period of time; and 

(2) In conformity with training and agency policy and procedures, 
(iii) Reasonable and moderate physical discipline inflicted by a 

parent or guardian shall not include any act that is likely to cause 
and that does cause injury more serious than transient pain or minor 
temporary marks. 

(iv) The age, size, and condition of the child and the location of the 
injury and the frequency or recurrence of injuries shall be considered 
when determining whether the physical discipline is reasonable or 
moderate; 

(4) "Adjudication hearing" means a hearing to determine whether 
the allegations in a petition are substantiated by the proof; 

(5) "Adult sentence" means punishment authorized by the Arkansas 
Criminal Code, § 5-1-101 et seq., subject to the limitations in § 9-27- 
507, for the act or acts for which the juvenile was adjudicated delin- 
quent as an extended juvenile jurisdiction offender; 

(6) "Aggravated circumstances" means: 

(A) A child has been abandoned, chronically abused, subjected to 
extreme or repeated cruelty, or sexually abused, or a determination 
has been made by a judge that there is little likelihood that services 
to the family will result in successful reunification; or 
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(B) A child has been removed from the custody of the parent or 
guardian and placed in foster care or in the custody of another person 
three (3) or more times in the last fifteen (15) months; 

(7) "Attorney ad litem" means an attorney appointed to represent the 
best interest of a juvenile; 

(8) "Caretaker" means a parent, guardian, custodian, foster parent, 
or any person ten (10) years of age or older who is entrusted with a 
child's care by a parent, guardian, custodian, or foster parent, includ- 
ing, but not limited to, an agent or employee of a public or private 
residential home, child care facility, public or private school, or any 
person responsible for a child's welfare; 

(9) "Case plan" means a document setting forth the plan for services 
for a juvenile and his or her family, as described in § 9-27-402; 

(10)(A) "Cash assistance" means short-term financial assistance. 

(B) "Cash assistance" does not include: 

(i) Long-term financial assistance or financial assistance that is 
the equivalent of the board payment or adoption subsidy; or 

(ii) Financial assistance for car insurance; 

(11) "Commitment" means an order of the court that places a 
juvenile in the physical custody of the Division of Youth Services of the 
Department of Human Services for placement in a youth services 
facility; 

(12) "Court" means the juvenile division of circuit court; 

(13) "Court-appointed special advocate" means a volunteer ap- 
pointed by the court to advocate for the best interest of juveniles in 
dependency-neglect proceedings; 

(14) "Custodian" means a person other than a parent or legal 
guardian who stands in loco parentis to the juvenile or a person, agency, 
or institution to whom a court of competent jurisdiction has given 
custody of a juvenile by court order; 

(15) "Delinquent juvenile" means any juvenile: 

(A) Ten (10) years old or older who has committed an act other 
than a traffic offense or game and fish violation that, if the act had 
been committed by an adult, would subject the adult to prosecution 
for a felony, misdemeanor, or violation under the applicable criminal 
laws of this state or who has violated § 5-73-119; or 

(B) Any juvenile charged with capital murder, § 5-10-101, or 
murder in the first degree, § 5-10-102, subject to extended juvenile 
jurisdiction; 

(16)(A) "Department" means the Department of Human Services and 
its divisions and programs. 

(B) Unless otherwise stated in this subchapter, any reference to 
the department shall include all of its divisions and programs; 
(17) "Dependent juvenile" means: 

(A) A child of a parent who is in the custody of the department; 

(B)(i) A child whose parent or guardian is incarcerated and the 
parent or guardian has no appropriate relative or friend willing or 
able to provide care for the child. 
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(ii) If the reason for the incarceration is related to the health, 
safety, or welfare of the child, the child is not a dependent juvenile but 
may be dependent-neglected; 

(C) A child whose parent or guardian is incapacitated, whether 
temporarily or permanently, so that the parent or guardian cannot 
provide care for the juvenile and the parent or guardian has no 
appropriate relative or friend willing or able to provide care for the 
child; 

(D) A child whose custodial parent dies and no appropriate relative 
or friend is willing or able to provide care for the child; 

(E) A child who is an infant relinquished to the custody of the 
department for the sole purpose of adoption; 

(F) A safe haven baby, § 9-34-201 et seq.; or 

(G) A child who has disrupted his or her adoption, and the adoptive 
parents have exhausted resources available to them; 

(18)(A) "Dependent-neglected juvenile" means any juvenile who is at 
substantial risk of serious harm as a result of the following acts or 
omissions to the juvenile, a sibling, or another juvenile: 

(i) Abandonment; 

(ii) Abuse; 

(hi) Sexual abuse; 

(iv) Sexual exploitation; 

(v) Neglect; 

(vi) Parental unfitness; or 

(vii) Being present in a dwelling or structure during the manufac- 
turing of methamphetamine with the knowledge of his or her parent, 
guardian, or custodian. 

(B) "Dependent-neglected juvenile" includes dependent juveniles; 

(19) "Detention" means the temporary care of a juvenile in a physi- 
cally restricting facility other than a jail or lock-up used for the 
detention of adults prior to an adjudication hearing for delinquency or 
pending commitment pursuant to an adjudication of delinquency; 

(20) "Detention hearing" means a hearing held to determine whether 
a juvenile accused or adjudicated of committing a delinquent act or acts 
should be released or held prior to adjudication or disposition; 

(21) "Deviant sexual activity" means any act of sexual gratification 
involving: 

(A) Penetration, however slight, of the anus or mouth of one (1) 
person by the penis of another person; or 

(B) Penetration, however slight, of the labia majora or anus of one 
(1) person by any body member or foreign instrument manipulated by 
another person; 

(22) "Disposition hearing" means a hearing held following an adju- 
dication hearing to determine what action will be taken in delinquency, 
family in need of services, or dependency-neglect cases; 

(23) "Extended juvenile jurisdiction offender" means a juvenile des- 
ignated to be subject to juvenile disposition and an adult sentence 
imposed by the court; 
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(24) "Family in need of services" means any family whose juvenile 
evidences behavior that includes, but is not limited to, the following: 

(A) Being habitually and without justification absent from school 
while subject to compulsory school attendance; 

(B) Being habitually disobedient to the reasonable and lawful 
commands of his or her parent, guardian, or custodian; or 

(C) Having absented himself or herself from the juvenile's home 
without sufficient cause, permission, or justification; 

(25)(A) "Family services" means relevant services provided to a 
juvenile or his or her family, including, but not limited to: 

(i) Child care; 

(ii) Homemaker services; 

(iii) Crisis counseling; 

(iv) Cash assistance; 

(v) Transportation; 

(vi) Family therapy; 

(vii) Physical, psychiatric, or psychological evaluation; 

(viii) Counseling; or 

(ix) Treatment. 

(B) Family services are provided in order to: 

(i) Prevent a juvenile from being removed from a parent, guardian, 
or custodian; 

(ii) Reunite the juvenile with the parent, guardian, or custodian 
from whom the juvenile has been removed; or 

(iii) Implement a permanent plan of adoption, guardianship, or 
rehabilitation of the juvenile; 

(26) "Fast track" means that reunification services will not be 
provided or will be terminated before twelve (12) months of services; 
(27)(A) "Forcible compulsion" means physical force, intimidation, or 
a threat, express or implied, of death, physical injury to, rape, sexual 
abuse, or kidnapping of any person. 

(B) If the act was committed against the will of the juvenile, then 
"forcible compulsion" has been used. 

(C) The age, developmental stage, and stature of the victim and 
the relationship of the victim to the assailant, as well as the threat of 
deprivation of affection, rights, and privileges from the victim by the 
assailant shall be considered in weighing the sufficiency of the 
evidence to prove compulsion; 

(28) "Guardian" means any person, agency, or institution, as defined 
by § 28-65-101 et seq., whom a court of competent jurisdiction has so 
appointed; 
(29)(A) "Home study" means a written report that is obtained after 
an investigation of a home by the department or other appropriate 
persons or agencies and that shall conform to regulations established 
by the department. 

(B)(i) An in-state home study, excluding the results of a criminal 
records check, shall be completed and presented to the requesting 
court within thirty (30) working days of the receipt of the request for 
the home study. 
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(ii) The results of the criminal records check shall be provided to 
the court as soon as they are received. 

(C)(i) The person or agency conducting the home study shall have 
the right to obtain a criminal background check on any person in the 
household sixteen (16) years of age and older, including a fingerprint- 
based check of national crime information databases. 

(ii) Upon request, local law enforcement shall provide the person 
or agency conducting the home study with criminal background 
information on any person in the household sixteen (16) years of age 
and older; 

(30) "Indecent exposure" means the exposure by a person of the 
person's sexual organs for the purpose of arousing or gratifying the 
sexual desire of the person or any other person, under circumstances in 
which the person knows the conduct is likely to cause affront or alarm; 

(31) "Independence" means a permanency planning hearing disposi- 
tion known as Another Planned Permanent Living Arrangement (AP- 
PLA) for the juvenile who will not be reunited with his or her family and 
because another permanent plan is not in the juvenile's best interest; 

(32) "Juvenile" means an individual who is: 

(A) From birth to eighteen (18) years of age, whether married or 
single; or 

(B) Adjudicated delinquent, a juvenile member of a family in need 
of services, or dependent or dependent-neglected by the juvenile 
division of circuit court prior to eighteen (18) years of age and for 
whom the juvenile division of circuit court retains jurisdiction; 

(33) "Juvenile detention facility" means any facility for the tempo- 
rary care of juveniles alleged to be delinquent or adjudicated delinquent 
and awaiting disposition, who require secure custody in a physically 
restricting facility designed and operated with all entrances and exits 
under the exclusive control of the facility's staff, so that a juvenile may 
not leave the facility unsupervised or without permission; 

(34) "Law enforcement officer" means any public servant vested by 
law with a duty to maintain public order or to make arrests for offenses; 

(35) "Miranda rights" means the requirement set out in Miranda v. 
Arizona, 384 U.S. 436 (1966), for law enforcement officers to clearly 
inform an accused, including a juvenile taken into custody for a 
delinquent act or a criminal offense, that the juvenile has the right to 
remain silent, that anything the juvenile says will be used against him 
or her in court, that the juvenile has the right to consult with a lawyer 
and to have the lawyer with him or her during interrogation, and that, 
if the juvenile is indigent, a lawyer will be appointed to represent him 
or her; 

(36)(A) "Neglect" means those acts or omissions of a parent, guard- 
ian, custodian, foster parent, or any person who is entrusted with the 
juvenile's care by a parent, custodian, guardian, or foster parent, 
including, but not limited to, an agent or employee of a public or 
private residential home, child care facility, public or private school, 
or any person legally responsible under state law for the juvenile's 
welfare, that constitute: 
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(i) Failure or refusal to prevent the abuse of the juvenile when the 
person knows or has reasonable cause to know the juvenile is or has 
been abused; 

(ii) Failure or refusal to provide the necessary food, clothing, 
shelter, and education required by law, excluding failure to follow an 
individualized education program, or medical treatment necessary 
for the juvenile's well-being, except when the failure or refusal is 
caused primarily by the financial inability of the person legally 
responsible and no services for relief have been offered; 

(iii) Failure to take reasonable action to protect the juvenile from 
abandonment, abuse, sexual abuse, sexual exploitation, neglect, or 
parental unfitness when the existence of this condition was known or 
should have been known; 

(iv) Failure or irremediable inability to provide for the essential 
and necessary physical, mental, or emotional needs of the juvenile, 
including failure to provide a shelter that does not pose a risk to the 
health or safety of the juvenile; 

(v) Failure to provide for the juvenile's care and maintenance, 
proper or necessary support, or medical, surgical, or other necessary 
care; 

(vi) Failure, although able, to assume responsibility for the care 
and custody of the juvenile or to participate in a plan to assume the 
responsibility; or 

(vii) Failure to appropriately supervise the juvenile that results in 
the juvenile's being left alone at an inappropriate age or in inappro- 
priate circumstances, creating a dangerous situation or a situation 
that puts the juvenile at risk of harm. 

(B)(i) "Neglect" shall also include: 

(a) Causing a child to be born with an illegal substance present in 
the child's bodily fluids or bodily substances as a result of the 
pregnant mother's knowingly using an illegal substance before the 
birth of the child; or 

(b) At the time of the birth of a child, the presence of an illegal 
substance in the mother's bodily fluids or bodily substances as a 
result of the pregnant mother's knowingly using an illegal substance 
before the birth of the child. 

(ii) For the purposes of this subdivision (36)(B), "illegal substance" 
means a drug that is prohibited to be used or possessed without a 
prescription under the Arkansas Criminal Code, § 5-1-101 et seq. 

(iii) A test of the child's bodily fluids or bodily substances may be 
used as evidence to establish neglect under subdivision (36)(B)(i)(a) of 
this section. 

(iv) A test of the mother's bodily fluids or bodily substances or the 
child's bodily fluids or bodily substances may be used as evidence to 
establish neglect under subdivision (36)(B)(i)(6) of this section; 
(37)(A) "Notice of hearing" means a notice that describes the nature 
of the hearing, the time, date, and place of hearing, the right to be 
present, heard, and represented by counsel, and instructions on how 
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to apply to the court for appointment of counsel, if indigent, or a 
uniform notice as developed and prescribed by the Supreme Court. 

(B) The notice of hearing shall be served in the manner provided 
for service under the Arkansas Rules of Civil Procedure; 
(38) "Order to appear" means an order issued by the court directing 
a person who may be subject to the court's jurisdiction to appear before 
the court at a date and time as set forth in the order; 
(39)(A) "Out-of-home placement" means: 

(i) Placement in a home or facility other than placement in a youth 
services center, a detention facility, or the home of a parent or 
guardian of the juvenile; or 

(ii) Placement in the home of an individual other than a parent or 
guardian, not including any placement when the court has ordered 
that the placement be made permanent and ordered that no further 
reunification services or six-month reviews are required. 

(B) "Out-of-home placement" shall not include placement in a 
youth services center or detention facility as a result of a finding of 
delinquency; 

(40) "Parent" means a biological mother, an adoptive parent, or a 
man to whom the biological mother was married at the time of 
conception or birth or who has signed an acknowledgment of paternity 
pursuant to § 9-10-120 or who has been found by a court of competent 
jurisdiction to be the biological father of the juvenile; 

(41) "Paternity hearing" means a proceeding brought pursuant to 
bastardy jurisdiction to determine the biological father of a juvenile; 

(42) "Pornography" means: 

(A) Pictures, movies, and videos lacking serious literary, artistic, 
political, or scientific value that when taken as a whole and applying 
contemporary community standards would appear to the average 
person to appeal to the prurient interest; 

(B) Material that depicts sexual conduct in a patently offensive 
manner lacking serious literary, artistic, political, or scientific value; 
or 

(C) Obscene or licentious material; 

(43)(A) "Predisposition report" means a report concerning the juve- 
nile, the family of the juvenile, all possible disposition alternatives, 
the location of the school in which the juvenile is or was last enrolled, 
whether the juvenile has been tested for or has been found to have 
any disability, the name of the juvenile's attorney and, if appointed by 
the court, the date of the appointment, any participation by the 
juvenile or his or her family in counseling services previously or 
currently being provided in conjunction with adjudication of the 
juvenile, and any other matters relevant to the efforts to provide 
treatment to the juvenile or the need for treatment of the juvenile or 
the family. 

(B) The predisposition report shall include a home study of any 
out-of-home placement that may be part of the disposition; 
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(44) "Prosecuting attorney" means an attorney who is elected as 
district prosecuting attorney, the duly appointed deputy prosecuting 
attorney, or any city prosecuting attorney; 

(45) "Protection plan" means a written plan developed by the depart- 
ment in conjunction with the family and support network to protect the 
juvenile from harm and which allows the juvenile to remain safely in 
the home; 

(46) "Putative father" means any man not deemed or adjudicated 
under the laws of the jurisdiction of the United States to be the 
biological father of a juvenile who claims or is alleged to be the 
biological father of the juvenile; 

(47)(A)(i) "Reasonable efforts" means efforts to preserve the family 
prior to the placement of a child in foster care to prevent the need for 
removing the child from his or her home and efforts to reunify a 
family made after a child is placed out of his or her home to make it 
possible for him or her to safely return home. 

(ii) Reasonable efforts shall also be made to obtain permanency for 
a child who has been in an out-of-home placement for more than 
twelve (12) months or for fifteen (15) of the previous twenty-two (22) 
months. 

(iii) In determining whether or not to remove a child from a home 
or return a child back to a home, the child's health and safety shall be 
the paramount concern. 

(iv) The department or other appropriate agency shall exercise 
reasonable diligence and care to utilize all available services related 
to meeting the needs of the juvenile and the family. 

(B) The juvenile division of circuit court may deem that reasonable 
efforts have been made when the court has found that the first 
contact by the department occurred during an emergency in which 
the child could not safely remain at home, even with reasonable 
services being provided. 

(C) Reasonable efforts to reunite a child with his or her parent or 
parents shall not be required in all cases. Specifically, reunification 
shall not be required if a court of competent jurisdiction, including 
the juvenile division of circuit court, has determined by clear and 
convincing evidence that the parent has: 

(i) Subjected the child to aggravated circumstances; 

(ii) Committed murder of any child; 

(iii) Committed manslaughter of any child; 

(iv) Aided or abetted, attempted, conspired, or solicited to commit 
the murder or the manslaughter; 

(v) Committed a felony battery that results in serious bodily injury 
to any child; 

(vi) Had the parental rights involuntarily terminated as to a 
sibling of the child; 

(vii) Abandoned an infant as defined in subdivision (1) of this 
section; or 

(viii) Registered with a sex offender registry under the 2006 Adam 
Walsh Child Protection and Safety Act. 
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(D) Reasonable efforts to place a child for adoption or with a legal 
guardian or permanent custodian may be made concurrently with 
reasonable efforts to reunite a child with his or her family; 
(48) "Residence" means: 

(A) The place where the juvenile is domiciled; or 

(B) The permanent place of abode where the juvenile spends an 
aggregate of more than six (6) months of the year; 

(49)(A) "Restitution" means actual economic loss sustained by an 
individual or entity as a proximate result of the delinquent acts of a 
juvenile. 

(B) Such economic loss shall include, but not be limited to, medical 
expenses, funeral expenses, expenses incurred for counseling ser- 
vices, lost wages, and expenses for repair or replacement of property; 

(50) "Safety plan" means a plan ordered by the court to be developed 
for an adjudicated delinquent sex offender under § 9-27-356 who is at 
moderate or high risk of reoffending for the purposes of § 9-27-309; 

(51) "Sexual abuse" means: 

(A) By a person thirteen (13) years of age or older to a person 
younger than eighteen (18) years of age: 

(i) Sexual intercourse, deviant sexual activity, or sexual contact by 
forcible compulsion; 

(ii) Attempted sexual intercourse, attempted deviant sexual activ- 
ity, or attempted sexual contact by forcible compulsion; 

(hi) Indecent exposure; or 

(iv) Forcing the watching of pornography or live human sexual 
activity; 

(B)(i) By a person eighteen (18) years of age or older to a person 
who is younger than fifteen (15) years of age and is not his or her 
spouse: 

(a) Sexual intercourse, deviant sexual activity, or sexual contact; 

(b) Attempted sexual intercourse, attempted deviant sexual activ- 
ity, or attempted sexual contact; or 

(c) Solicitation of sexual intercourse, solicitation of deviate sexual 
activity, or solicitation of sexual contact. 

(ii) By a person twenty (20) years of age or older to a person who is 
younger than sixteen (16) years of age who is not his or her spouse: 

(a) Sexual intercourse, deviant sexual activity, or sexual contact; 

(b) Attempted sexual intercourse, attempted deviant sexual activ- 
ity, or attempted sexual contact; or 

(c) Solicitation of sexual intercourse, solicitation of deviant sexual 
activity, or solicitation of sexual contact; 

(C) By a caretaker to a person younger than eighteen (18) years of 
age: 

(i) Sexual intercourse, deviant sexual activity, or sexual contact; 

(ii) Attempted sexual intercourse, attempted deviant sexual activ- 
ity, or attempted sexual contact; 

(iii) Forcing or encouraging the watching of pornography; 

(iv) Forcing, permitting, or encouraging the watching of live sexual 
activity; 
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(v) Forcing listening to a phone sex line; or 

(vi) An act of voyeurism; 

(D) By a person younger than thirteen (13) years of age to a person 
younger than eighteen (18) years of age: 

(i) Sexual intercourse, deviant sexual activity, or sexual contact by 
forcible compulsion; or 

(ii) Attempted sexual intercourse, attempted deviant sexual activ- 
ity, or attempted sexual contact by forcible compulsion; 
(52)(A) "Sexual contact" means any act of sexual gratification involv- 
ing: 

(i) Touching, directly or through clothing, of the sex organs, 
buttocks, or anus of a juvenile or the breast of a female juvenile; 

(ii) Encouraging the juvenile to touch the offender in a sexual 
manner; or 

(iii) Requesting the offender to touch the juvenile in a sexual 
manner. 

(B) Evidence of sexual gratification may be inferred from the 
attendant circumstances surrounding the investigation of the specific 
complaint of child maltreatment. 

(C) This section shall not permit normal, affectionate hugging to 
be construed as sexual contact; 

(53) "Sexual exploitation" includes: 

(A) Allowing, permitting, or encouraging participation or depiction 
of the juvenile in: 

(i) Prostitution; 

(ii) Obscene photographing; or 

(iii) Obscene filming; or 

(B) Obscenely depicting, obscenely posing, or obscenely posturing 
a juvenile for any use or purpose; 

(54) "Shelter care" means the temporary care of a juvenile in 
physically unrestricting facilities pursuant to an order for placement 
pending or pursuant to an adjudication of dependency-neglect or family 
in need of services; 

(55) "Trial placement" means that custody of the juvenile remains 
with the department, but the juvenile is returned to the home of a 
parent or the person from whom custody was removed for a period not 
to exceed sixty (60) days; 

(56) "UCCJEA" means the Uniform Child-Custody Jurisdiction and 
Enforcement Act, § 9-19-101 et seq.; 

(57) "UIFSA" means the Uniform Interstate Family Support Act, 
§ 9-17-101 et seq.; 

(58) "Victim" means any person or entity entitled to restitution as 
defined in subdivision (49) of this section as the result of a delinquent 
act committed by a juvenile adjudicated delinquent; 

(59)(A) "Voyeurism" means looking for the purpose of sexual arousal 
or gratification into a private location or place in which a juvenile 
may reasonably be expected to be nude or partially nude. 
(B) This definition does not apply to delinquency actions; 
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(60) "Youth services center" means a youth services facility operated 
by the state or a contract provider; 

(61) "Youth services facility" means a facility operated by the state or 
its designee for the care of juveniles who have been adjudicated 
delinquent or convicted of a crime and who require secure custody in 
either a physically restrictive facility or a staff-secured facility operated 
so that a juvenile may not leave the facility unsupervised or without 
supervision. 

(62) "Temporary custody" means custody that is transferred to a 
person during the pendency of the juvenile court case when services are 
being provided to achieve the goal of the case plan; and 

(63) "Permanent custody" means custody that is transferred to a 
person as a permanency disposition in a juvenile case when the court 
has ordered that: 

(A) Reunification services are no longer required; and 

(B) Six-month reviews are not required. 



History. Acts 1989, No. 273, § 3; 1993, 
No. 468, § 4; 1993, No. 1126, §§ 1, 2; 
1993, No. 1227, § 1; 1994 (2nd Ex. Sess.), 
No. 11, § 1; 1994 (2nd Ex. Sess.), No. 36, 
§ 1; 1995, No. 532, §§ 1-4; 1995, No. 804, 
§ 1; 1995, No. 811, § 2; 1995, No. 1261, 
§ 13; 1997, No. 208, § 8; 1997, No. 1227, 
§ 1; 1999, No. 401, §§ 2-4; 1999, No. 1192, 
§ 12; 1999, No. 1340, §§ 1-7, 35; 2001, 
No. 1503, § 1; 2001, No. 1610, § 1; 2003, 
No. 1166, § 2; 2003, No. 1319, §§ 1-8; 
2005, No. 1176, § 3; 2005, No. 1191, § 1; 
2005, No. 1990, § 1; 2007, No. 587, 
§§ 3-9; 2009, No. 956, § 5; 2011, No. 792, 
§§ 1-5; 2011, No. 793, § 7; 2011, No. 1175, 

§ 1. 

A.C.R.C. Notes. Pursuant to Acts 2011, 
No. 793, § 9, the amendments of § 9-27- 
303 by Acts 2011, No. 793, § 7 were 
deemed to be superseded by Acts 2011, No. 



792, § 1. 

Amendments. The 2011 amendment 
by No. 792 substituted "a residential child 
care facility" for "an agency" in 
(3)(C)(ii)(a); inserted present (3)(C)(ii)(6) 
and redesignated the remaining subdivi- 
sions accordingly; added (47)(C)(viii); sub- 
stituted "thirteen (13)" for "ten (10)" in 
(51)(A) and (51)(D); substituted "fifteen 
(15)" for "sixteen (16)" in (51)(B)(i); in- 
serted (51)(B)(i)(c) and (51)(B)(ii); deleted 
"and" at the end of (60); and added (62) 
and (63). 

The 2011 amendment by No. 793 redes- 
ignated (3)(C)(ii)(f)(l) and (2) as (3)(C)(f) 
and deleted "The restraint" preceding "is 
in conformity." 

The 2011 amendment by No. 1175 sub- 
stituted "advocate for the best interest of 
for "provide services to" in (13). 
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Analysis 

Appeal. 

Delinquent Juvenile. 

Dependent Juvenile. 

Dependent-Neglect Adjudication. 

Dependent-Neglected Juvenile. 

Directed Verdict. 

Neglect. 

Sexual Abuse. 



Sexual Contact. 

Appeal. 

Order finding that a father's three chil- 
dren were dependent-neglected under 
subdivision (18)(A)(iii) of this section 
based upon his sexual abuse of one of the 
children was proper because the father 
failed to object to supporting documenta- 
tion attached to a report to the prosecut- 
ing attorney; hence, that assignment of 
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error could not be reviewed on appeal. 
Blanchard v. Ark. Dep't of Human Servs., 
2010 Ark. App. 785, — S.W.3d — (2010). 

Delinquent Juvenile. 

Because a juvenile's father had not re- 
sorted to use of a deadly weapon during an 
argument, because there had been an in- 
terlude of approximately five minutes 
since their last confrontation, because the 
father, at the time he was struck, had 
turned away from the juvenile, and be- 
cause the juvenile did not testify as to 
whether the juvenile's beliefs were rea- 
sonable, the juvenile lacked justification 
under §§ 5-1-102(18), 5-2-606(a)(l), 5-2- 
607(a)(1), (2), and was properly adjudi- 
cated as a delinquent for second-degree 
domestic battering. D.W. v. State, 2011 
Ark. App. 187, — S.W.3d — (2011). 

Dependent Juvenile. 

On appeal from the termination of her 
parental rights, the mother's argument 
that it was a logical fallacy and inconsis- 
tent with legislative intent under § 9-27- 
341(b)(3)(B)(i)(a) that the definition of "de- 
pendent-neglected juvenile" included a 
"dependent" child was without merit be- 
cause the statute's clear and unambigu- 
ous language expressed that a dependent- 
neglected juvenile included a dependent 
juvenile. The child met the definition of a 
"dependent juvenile" under subdivision 
(17)(A) of this section because his mother 
was in the custody of the Arkansas De- 
partment of Human Services; moreover, 
subdivision (18)(B) of this section pro- 
vided that a dependent-neglected juvenile 
included dependent juveniles and there- 
fore, the child also fell within the defini- 
tion of a dependent-neglected juvenile. 
K.C. v. Ark. Dep't of Human Servs., 2010 
Ark. App. 353, — S.W.3d — (2010), rehear- 
ing denied, K. C. v. Ark. Dep't of Human 
Servs., —Ark. App. — , — S.W.3d — , 2010 
Ark. App. LEXIS 482 (May 26, 2010), 
review denied, K. C. v. Ark. Dep't of Hu- 
man Servs., —Ark. — , — S.W.3d — , 2010 
Ark. LEXIS 371 (June 24, 2010). 

Dependent-Neglect Adjudication. 

Where appellant allowed his daughter 
to live in the residence of a ministry with 
a man who was accused of perpetrating 
physical and sexual abuse against chil- 
dren, appellant's failure to protect his 
daughter from potential harm was more 
than enough to warrant her being found 



dependent-neglected within the meaning 
of subdivision (18)(A) of this section. The 
evidence also showed that appellant's 
daughter was not properly immunized, 
was diagnosed with child maltreatment 
syndrome-sexual and adjustment disorder 
with anxiety, and mental health therapy 
was recommended; there was sufficient 
evidence to declare her dependent-ne- 
glected. Seago v. Ark. Dep't of Human 
Servs., 2009 Ark. App. 767, — S.W.3d — 
(2009). 

Circuit court did not err in adjudicating 
children dependent-neglected under sub- 
division (18) of this section after they were 
removed from a ministry compound be- 
cause the evidence established a clear 
picture of the danger to children in the 
ministry compound because there was tes- 
timony that many children were beaten, 
placed on fasts, and imprisoned in a ware- 
house for eight months; there was further 
evidence that the ministry leader mo- 
lested girls and "married" several young 
girls and that it was normal for underage 
girls to be married to much older men. In 
spite of evidence demonstrating that 
sexual abuse of underage girls, beatings, 
and fasts were widely known within the 
ministry, the father denied knowing of any 
potential danger to his children; the evi- 
dence sufficiently demonstrated that the 
environment in which the father placed 
his children was dangerous. Broderick v. 
Ark. Dep't of Human Servs., 2009 Ark. 
App. 771, — S.W.3d — (2009). 

Father's argument that the circuit court 
erred in adjudicating the child dependent- 
neglected because, although the mother's 
relapse into drugs might have constituted 
such neglect, there was no evidence that 
he neglected the child, was without merit. 
The juvenile code was not concerned, at 
the adjudication stage, with which parent 
committed the acts constituting depen- 
dency-neglect; because of the mother's re- 
lapse into drug use, the child was unques- 
tionably dependent-neglected, as defined 
in subdivisions (18)(A) and (36)(A)(iv) of 
this section. Tadlock v. Ark. Dep't of Hu- 
man Servs., 2009 Ark. App. 841, — S.W.3d 
— (2009). 

Evidence was sufficient to support the 
circuit court's adjudication that a father's 
son was dependency-neglected because 
the father failed to supervise due to drink- 
ing, caused his son mental and physical 
injury due to alcohol abuse, and was an 



9-27-303 



FAMILY LAW 



68 



unfit parent because of the alcohol abuse, 
and there was ample evidence that the 
father abused alcohol, drank before driv- 
ing his automobile with his son as a pas- 
senger, and drank before wrecking a golf 
cart in which his son was riding; the 
father acknowledged that he had not 
stopped drinking at the time of the hear- 
ing and had no good reason for not doing 
so, and it was the opinion of the sons' 
therapist that the father's drinking 
caused the son stress and negative behav- 
iors, that the son demonstrated signs of 
emotional abuse, and that he suffered 
mental injury caused by the father. Hays 
v. Ark. HHS, 2009 Ark. App. 864, — 
S.W.3d — (2009). 

Although the circuit court abused its 
discretion in allowing intoxication testi- 
mony under the business-records excep- 
tion to hearsay evidence, Ark. R. Evid. 
803(6), a father suffered no actual preju- 
dice by the testimony, and its admission 
was harmless; the testimonies of the son's 
mother, a police officer, the son's therapist, 
and his caseworker, coupled with the fa- 
ther's driving while intoxicated convic- 
tions and his admissions about use of 
alcohol, were more than sufficient to sub- 
stantiate findings that the father's neglect 
and parental unfitness arose from alcohol 
abuse and had a negative effect on the 
child. Hays v. Ark. HHS, 2009 Ark. App. 
864, — S.W.3d — (2009). 

Adjudication order finding that the fa- 
ther's two children were dependent-ne- 
glected was affirmed because direct proof 
of sexual gratification was not necessary 
in that such a purpose could be inferred 
from the circumstances; the son stated 
that the father touched him inappropri- 
ately on his genitals and buttocks in a 
manner that made him feel uncomfort- 
able. Ashcroft v. Ark. Dep't of Human 
Servs., 2010 Ark. App. 244, — S.W.3d — 
(2010), review denied, — Ark. — , — 
S.W.3d — , 2010 Ark. LEXIS 225 (Apr. 22, 
2010). 

Adjudication of the mother's daughter 
as dependent-neglected was appropriate 
pursuant to § 9-27-303(18)(A) and (36)(A) 
because, although the child testified that 
her stepfather sexually abused her and 
that the abuse had gone on for some time, 
the mother testified that she did not think 
that the child was being truthful and that 
she did not believe that the stepfather 
posed any danger to the child in the home. 



Given that testimony, the appellate court 
was unable to say that the trial court's 
determination that the mother failed to 
protect her child was against the prepon- 
derance of the evidence. Jackson v. Ark. 
Dep't of Human Servs., 2010 Ark. App. 
246, — S.W.3d — (2010). 

Trial court's finding that a mother's 
children were dependent-neglected pursu- 
ant to subdivision (18)(A) of this section 
was not clearly against the preponderance 
of the evidence and the trial court did not 
abuse its discretion in affording greater 
weight to the opinion a forensic psycholo- 
gist, who conducted a psychological ex- 
amination of the mother, than on a social 
worker's opinion because the mother's his- 
tory of chaotic relationships and living 
situations soundly supported the psy- 
chologist's prognosis that the mother's 
chances of achieving stability were poor; 
at the time the Arkansas Department of 
Human Services (DHS) took the children 
into custody, they were living with their 
maternal grandmother because the 
mother wanted to avoid having DHS take 
them into custody, the mother and her 
methamphetamine-addicted husband had 
lived with a family friend for over a year, 
during which time the friend had mo- 
lested one of her children, and the mother 
failed a drug test and did not have a job. 
McCann v. Ark. Dep't of Human Servs., 
2010 Ark. App. 828, — S.W.3d — (2010). 

Adjudication of the child as dependent- 
neglected was supported by evidence that 
the mother used drugs, which exposed the 
mother to criminal liability, which inevi- 
tably would affect the child's well being 
because the mother could not care for the 
child if incarcerated, and the mother's 
ability to care for the child may have been 
impaired while under the influence. May- 
nard v. Ark. Dep't of Human Servs., 2011 
Ark. App. 82, — S.W.3d — (2011). 

Sufficient evidence supported a circuit 
court's adjudication of two children as 
dependent-neglected as the parents had a 
history of drug use, and there was nothing 
to prevent them from removing the chil- 
dren from a grandmother's house. The 
children were at substantial risk of ne- 
glect or parental unfitness as defined by 
this section. Chambers v. Ark. Dep't of 
Human Servs., 2011 Ark. App. 91, — 
S.W.3d — (2011). 

Trial court properly found that the Ar- 
kansas Department of Health and Human 
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Services had proven by a preponderance 
of the evidence that the child of a mother 
and a father was dependent-neglected un- 
der subdivision (18)(A) of this section due 
to the condition of the house in which he 
lived as there were numerous things that 
the caseworker observed in the house that 
could harm the child, including open con- 
tainers of chemicals, knives and guns 
within his reach, broken glass on the floor, 
and various unsanitary conditions. Duvall 
v. Ark. Dep't of Human Servs., 2011 Ark. 
App. 261, — S.W.3d — (2011). 

Dependent-Neglected Juvenile. 

On appeal from the termination of her 
parental rights, the mother's argument 
that it was a logical fallacy and inconsis- 
tent with legislative intent under § 9-27- 
341(b)(3)(B)(i)(a) that the definition of "de- 
pendent-neglected juvenile" included a 
"dependent" child was without merit be- 
cause the statute's clear and unambigu- 
ous language expressed that a dependent- 
neglected juvenile included a dependent 
juvenile. The child met the definition of a 
"dependent juvenile" under subdivision 
(17)(A) of this section because his mother 
was in the custody of the Arkansas De- 
partment of Human Services; moreover, 
subdivision (18)(B) of this section pro- 
vided that a dependent-neglected juvenile 
included dependent juveniles and there- 
fore, the child also fell within the defini- 
tion of a dependent-neglected juvenile. 
K.C. v. Ark. Dep't of Human Servs., 2010 
Ark. App. 353, — S.W.3d — (2010), rehear- 
ing denied, K. C. v. Ark. Dep't of Human 
Servs., —Ark. App. — , — S.W.3d — , 2010 
Ark. App. LEXIS 482 (May 26, 2010), 
review denied, K. C. v. Ark. Dep't of Hu- 
man Servs., —Ark. — , — S.W.3d — , 2010 
Ark. LEXIS 371 (June 24, 2010). 

Order finding that a mother's 11-month- 
old child was dependent-neglected under 
subdivision (18)(A) of this section on the 
basis that she subjected the child to Mun- 
chausen Syndrome by Proxy was proper; 
even though no medical professional had 
raised any concerns prior to the child's 
admission to the hospital, the appellate 
court deferred to the trial court's superior 
position to observe the parties and judge 
the witnesses' credibility. Parker v. Ark. 
Dep't of Human Servs., 2011 Ark. App. 18, 
— S.W.3d — (2011). 

Directed Verdict. 

Although a circuit court's grant of a 
directed verdict by the Department of Hu- 



man Services at the close of its case in 
chief in a dependency-neglect proceeding 
under this section was improper under 
Ark. R. Civ. P. 50(a), the appellate court 
refused to reverse the adjudication order 
because the parents failed to raise their 
Rule 50 argument in the trial court. Reid 
v. Ark. Dep't of Human Servs., 2010 Ark. 
App. 156, — S.W.3d — (2010). 

Neglect. 

Adjudication of the mother's daughter 
as dependent-neglected was appropriate 
pursuant to subdivisions (18)(A) and 
(36)(A) of this section because, although 
the child testified that her stepfather 
sexually abused her and that the abuse 
had gone on for some time, the mother 
testified that she did not think that the 
child was being truthful and that she did 
not believe that the stepfather posed any 
danger to the child in the home. Given 
that testimony, the appellate court was 
unable to say that the trial court's deter- 
mination that the mother failed to protect 
her child was against the preponderance 
of the evidence. Jackson v. Ark. Dep't of 
Human Servs., 2010 Ark. App. 246, — 
S.W.3d — (2010). 

In a case in which a mother appealed a 
circuit court's order adjudicating her 
daughter dependent-neglected, the crux of 
the mother's argument was that her mere 
suspicion of sexual abuse did not give rise 
to the statutory requirement for neglect 
that she knew or had reasonable cause to 
know of the sexual abuse by her daugh- 
ter's stepfather; however, the circuit court 
found that she had suspicions that the 
abuse was occurring and not only failed to 
prevent it, but actually facilitated the 
abuse by leaving her daughter home alone 
with the stepfather. While the mother was 
not the person who sexually abused her 
daughter, the fact remained that her 
daughter was found to be at substantial 
risk of serious harm as a result of sexual 
abuse; thus her daughter was dependent- 
neglected. Lipscomb v. Ark. Dep't of Hu- 
man Servs., 2010 Ark. App. 257, — S.W.3d 
— (2010). 

Sexual Abuse. 

Adjudication of the mother's daughter 
as dependent-neglected was appropriate 
pursuant to subdivisions (51)(C)(i) and 
(52)(A)(i) of this section because, although 
the child testified that her stepfather 
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sexually abused her by putting his hand pursuant to subdivisions (51)(C)(i) and 

inside her underwear and by putting his (52)(A)(i) of this section because, although 

fingers inside her body and that the abuse the child testified that her stepfather 

had gone on for some time, the mother sexually abused her by putting his hand 

testified that she did not think that the inside her un derwear and by putting his 

child was being truthful and that she did fingers inside her body and that the abuse 

not believe that the stepfather posed any had gone on for some ^ the mother 

danger to the child in the home. Given testified that she did not think that the 

that testimony the appellate court was chiW was bei truthful and that ghe did 

unable to say that the trial court s deter- n(jt belieye that the st father d 

mmation that the mother failed to protect d to the chM in ^ home Giyen 

her child was against the preponderance ^ testi the appellate court was 

oi the evidence. Jackson v. Ark. Dept of U1 , A , ,, r f . , ,, , , 

tt o oninAiA n/n unable to say that the trial court s deter- 

Human Servs., 2010 Ark. App. 246, — . , . ,,',., , u r ., -, , , , 

^ w o d / 2 01 0) mmation that the mother failed to protect 

her child was against the preponderance 

Sexual Contact. of the evidence. Jackson v. Ark. Dep't of 

Adjudication of the mother's daughter Human Servs., 2010 Ark. App. 246, — 

as dependent-neglected was appropriate S.W.3d — (2010). 

9-27-306. Jurisdiction. 

(a)(1) The circuit court shall have exclusive original jurisdiction of 
and shall be the sole court for the following proceedings governed by 
this subchapter, including but not limited to: 

(A)(i) Proceedings in which a juvenile is alleged to be delinquent as 
denned in this subchapter, including juveniles ten (10) to eighteen 
(18) years of age. 

(ii) The court may retain jurisdiction of a juvenile delinquent up to 
twenty-one (21) years of age if the juvenile committed the delinquent 
act prior to eighteen (18) years of age; 

(B) Proceedings in which a juvenile is alleged to be dependent or 
dependent-neglected from birth to eighteen (18) years of age, except 
for the following: 

(i)(a) A juvenile who has been adjudicated dependent or depen- 
dent-neglected prior to eighteen (18) years of age may request the 
court to continue jurisdiction until twenty-one (21) years of age so 
long as the juvenile is engaged in a course of instruction or treatment, 
or is working at least eighty (80) hours a month toward gaining 
self-sufficiency 

(b) The court shall retain jurisdiction only if the juvenile remains 
or has a viable plan to remain in instruction or treatment, or is 
working at least eighty (80) hours a month toward gaining self- 
sufficiency. 

(c) The court shall dismiss jurisdiction upon request of the juvenile 
or when the juvenile completes or is dismissed from instruction or 
treatment; or 

(ii) A juvenile may contact his or her attorney ad litem to petition 
the court to return to the court's jurisdiction to receive independent 
living or transitional services if the juvenile: 

(a) Was adjudicated dependent or dependent-neglected; 

(b) Was in foster care at eighteen (18) years of age; 
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(c) Left foster care but desires to submit to the jurisdiction of the 
court prior to twenty-one (21) years of age to benefit from indepen- 
dent living or transitional services; or 

(d) Left foster care and decides to submit to the jurisdiction of the 
court and return to foster care to receive transitional services, if 
funding is available. 

(C) Proceedings in which emergency custody or a seventy-two- 
hour hold has been taken on a juvenile under § 9-27-313 or the Child 
Maltreatment Act, § 12-18-101 et seq.; 

(D) Proceedings in which a family is alleged to be in need of 
services as defined by this subchapter, which shall include juveniles 
from birth to eighteen (18) years of age, except for the following: 

(i) A juvenile whose family has been adjudicated as a family in 
need of services and who is in foster care before eighteen (18) years of 
age may request that the court continue jurisdiction until twenty-one 
(21) years of age if the juvenile is engaged in a course of instruction 
or treatment, or is working at least eighty (80) hours a month 
towards self-sufficiency to receive independent living or transitional 
services; 

(ii) The court shall retain jurisdiction only if the juvenile remains 
or has a viable plan to remain in instruction or treatment to receive 
independent living services; or 

(iii) The court shall dismiss jurisdiction upon request of the 
juvenile or when the juvenile completes or is dismissed from the 
instruction or treatment to receive independent living services; 

(E) Proceedings for termination of parental rights for a juvenile 
under this subchapter; 

(F) Proceedings in which custody of a juvenile is transferred to the 
Department of Human Services; 

(G) Proceedings for which a juvenile is alleged to be an extended 
juvenile jurisdiction offender pursuant to § 9-27-501 et seq.; 

(H) Proceedings for which a juvenile is transferred to the juvenile 
division from the criminal division under § 9-27-318; 

(I) Custodial placement proceedings filed by the department; and 

(J) Proceedings in dependency-neglect or family in need of services 
matters to set aside an order of permanent custody upon the 
disruption of the placement. 

(2) A juvenile shall not under any circumstance remain under the 
court's jurisdiction past twenty-one (21) years of age. 
(3)(A) When the department exercises custody of a juvenile under 
the Child Maltreatment Act, § 12-18-101 et seq., files a petition for 
an ex parte emergency order, or files a petition for dependency- 
neglect concerning that juvenile, before or subsequent to the other 
legal proceeding, any party to that petition may file a motion to 
transfer any other legal proceeding concerning the juvenile to the 
court hearing the dependency-neglect petition. 

(B) Upon the motion's being filed, the other legal proceeding shall 
be transferred to the court hearing the dependency-neglect case. 
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(4) The court shall retain jurisdiction to issue orders of adoption, 
interlocutory or final, if a juvenile is placed outside the State of 
Arkansas. 

(b) The assignment of cases to the juvenile division of circuit court 
shall be as described by the Supreme Court in Administrative Order 
Number 14, originally issued April 6, 2001. 

(c)(1) The circuit court shall have concurrent jurisdiction with the 
district court over juvenile curfew violations. 

(2) For juvenile curfew violations, the prosecutor may file a family in 
need of services petition in circuit court or a citation in district court. 

(d) The circuit court shall have jurisdiction to hear proceedings 
commenced in any court of this state or court of comparable jurisdiction 
of another state that are transferred to it pursuant to the Uniform 
Child-Custody Jurisdiction and Enforcement Act, § 9-19-101 et seq. 

History. Acts 1989, No. 273, § 5; 1993, Amendments. The 2011 amendment 

No. 468, § 5; 1995, No. 533, § 1; 2001, No. added (a)(l)(J); and substituted "files a 

987, § 1; 2001, No. 1262, § 1; 2003, No. petition for an ex parte emergency order, 

1166, § 4; 2003, No. 1319, § 9; 2005, No. r files a petition for dependency-neglect" 

1191, § 2; 2005, No. 1990, § 2; 2007, No. f or « a nd a dependency-neglect petition is 

257, § 1; 2009, No. 758, §§ 9, 10; 2009, med by the department" in (a)(3)(A). 
No. 956, § 6; 2011, No. 792, §§ 6, 7. 

CASE NOTES 

Transfer. authority to later set aside its transfer 

As the criminal division of the circuit order, and that order was a nullity. C.H. v. 

court lost its exclusive jurisdiction over a State, 2010 Ark. 279, — S.W.3d — (2010). 

juvenile's case when it transferred the Cited: Hays v. Ark. HHS, 2009 Ark. 

case to the juvenile division pursuant to App. 864, S.W.3d (2009). 

§ 9-27-318, the criminal division lacked 

9-27-311. Required contents of petition. 

(a) The petition shall set forth the following: 

(1)(A) The name, address, gender, social security number, and date of 

birth of each juvenile subject of the petition. 

(B) A single petition for dependency-neglect or family in need of 
services shall be filed that includes all siblings who are subjects of the 
petition; 

(2) The name and address of each of the parents or the surviving 
parent of the juvenile or juveniles; 

(3) The name and address of the person, agency, or institution having 
custody of the juvenile or juveniles; 

(4) The name and address of any other person, agency, or institution 
having a claim to custody or guardianship of the juvenile or juveniles; 

(5) In a proceeding to establish paternity, the name and address of 
both the putative father and the presumed legal father, if any; and 

(6) In a dependency-neglect proceeding, the name and address of a 
putative parent, if any. 
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(b) If the name or address of anyone listed in subsection (a) of this 
section is unknown or cannot be ascertained by the petitioner with 
reasonable diligence, this shall be alleged in the petition and the 
petition shall not be dismissed for insufficiency, but the court shall 
direct appropriate measures to find and give notice to the persons. 

(c)(1) All persons named in subdivisions (a)(l)-(3) of this section and 
subdivision (a)(6) of this section shall be made defendants and served as 
required by this subchapter. 

(2) However: 

(A) In all paternity actions, the petitioner shall be required to 
name as defendants only the mother, the putative father, and the 
presumed legal father, if any; and 

(B) In dependency-neglect petitions the juvenile shall not be 
named as a defendant but shall be named in the petition as a 
respondent and shall be served as a party defendant under § 9-27- 
312. 

(d)(1) The petition shall set forth the following in plain and concise 
words: 

(A) The facts that, if proven, would bring the family or juvenile 
within the court's jurisdiction; 

(B) The section of this subchapter upon which jurisdiction for the 
petition is based; 

(C) The relief requested by the petitioner; and 

(D) If a petition for delinquency proceedings, any and all sections 
of the criminal laws allegedly violated. 

(2)(A) The petition shall be supported by an affidavit of facts. 

(B) A supporting affidavit of facts shall not be required for delin- 
quency, paternity, or termination of parental rights petitions. 

History. Acts 1989, No. 273, § 10; 1989 Amendments. The 2011 amendment 
(3rd Ex. Sess.), No. 34, § 2; 1995, No. rewrote (c), redesignated it as (c)(1), and 
1184, § 19; 1997, No. 1085, § 1; 1997, No. added (c)(2). 
1227, § 2; 1999, No. 1340, §§ 10, 11; 2011, 
No. 1175, § 2. 

9-27-313. Taking into custody. 

(a)(1) A juvenile only may be taken into custody without a warrant 
before service upon him or her of a petition and notice of hearing or 
order to appear as set out under § 9-27-312: 

(A) Pursuant to an order of the circuit court under this subchapter; 

(B) By a law enforcement officer without a warrant under circum- 
stances as set forth in rule 4.1 of the Arkansas Rules of Criminal 
Procedure; or 

(C) By a law enforcement officer or by a duly authorized represen- 
tative of the Department of Human Services if there are clear, 
reasonable grounds to conclude that the juvenile is in immediate 
danger and that removal is necessary to prevent serious harm from 
his or her surroundings or from illness or injury and if parents, 
guardians, or others with authority to act are unavailable or have not 
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taken action necessary to protect the juvenile from the danger and 
there is not time to petition for and to obtain an order of the court 
before taking the juvenile into custody. 

(2) When any juvenile is taken into custody without a warrant, the 
officer taking the juvenile into custody shall immediately make every 
effort possible to notify the custodial parent, guardian, or custodian of 
the juvenile's location. 

(b)(1) When any juvenile is taken into custody pursuant to a war- 
rant, the officer taking the juvenile into custody shall immediately take 
the juvenile before the judge of the division of circuit court out of which 
the warrant was issued and make every effort possible to notify the 
custodial parent, guardian, or custodian of the juvenile's location. 

(2) The judge shall decide whether the juvenile should be tried as a 
delinquent or a criminal defendant pursuant to § 9-27-318. 

(c) When a law enforcement officer, a representative of the depart- 
ment, or other authorized person takes custody of a juvenile alleged to 
be dependent-neglected or under the Child Maltreatment Act, § 12-18- 
101 et seq., he or she shall: 
(1)(A) Notify the department and make every effort possible to notify 
the custodial parent, guardian, or custodian of the juvenile's location. 
(B) The notification to the parents shall be in writing and shall 
include a notice: 
(i) That the juvenile has been taken into foster care; 
(ii) Of the name, location, and phone number of the person at the 
department whom they can contact about the juvenile; 

(iii) Of the juvenile's and parents' rights to receive a copy of any 
petition filed under this subchapter; 

(iv) Of the location and telephone number of the court; and 
(v) Of the procedure for obtaining a hearing; or 
(2) Return the juvenile to his or her home. 

(d)(1)(A) A law enforcement officer shall take a juvenile to detention, 
immediately make every effort to notify the custodial parent, guard- 
ian, or custodian of the juvenile's location, and notify the juvenile 
intake officer within twenty-four (24) hours so that a petition may be 
filed if a juvenile is taken into custody for: 

(i) Unlawful possession of a handgun, § 5-73-119(a)(l); 

(ii) Possession of a handgun on school property, § 5-73- 119(b)(1); 

(iii) Unlawful discharge of a firearm from a vehicle, § 5-74-107; 

(iv) Any felony committed while armed with a firearm; or 

(v) Criminal use of prohibited weapons, § 5-73-104. 

(B) The authority of a juvenile intake officer to make a detention 
decision pursuant to § 9-27-322 shall not apply when a juvenile is 
detained pursuant to subdivision (d)(1)(A) of this section. 

(C) A detention hearing shall be held by the court pursuant to 
§ 9-27-326 within seventy-two (72) hours after the juvenile is taken 
into custody or if the seventy- two (72) hours ends on a Saturday, 
Sunday, or holiday, on the next business day. 

(2) If a juvenile is taken into custody for an act that would be a felony 
if committed by an adult, other than a felony listed in subdivision 
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(d)(1)(A) of this section, the law enforcement officer shall immediately 
make every effort possible to notify the custodial parent, guardian, or 
custodian of the juvenile's location and may: 
(A)(i) Take the juvenile to detention. 

(ii) The intake officer shall be notified immediately to make a 
detention decision pursuant to § 9-27-322 within twenty-four (24) 
hours of the time the juvenile was first taken into custody, and the 
prosecuting attorney shall be notified within twenty-four (24) hours, 
(iii) If the juvenile remains in detention, a detention hearing shall 
be held no later than seventy-two (72) hours after the juvenile is 
taken into custody or if the seventy-two (72) hours ends on a 
Saturday, Sunday, or holiday, on the next business day; 

(B) Pursuant to the Arkansas Rules of Criminal Procedure, issue a 
citation for the juvenile and his or her parents to appear for a first 
appearance before the court and release the juvenile and within 
twenty-four (24) hours notify the juvenile intake officer and the 
prosecuting attorney so that a petition may be filed under this 
subchapter; or 

(C) Return the juvenile to his or her home. 

(3) If a juvenile is taken into custody for an act that would be a 
misdemeanor if committed by an adult, the law enforcement officer 
shall immediately make every effort possible to notify the custodial 
parent, guardian, or custodian of the juvenile's location and may: 

(A) Notify the juvenile intake officer, who shall make a detention 
decision pursuant to § 9-27-322; 

(B) Pursuant to the Arkansas Rules of Criminal Procedure, issue a 
citation for the juvenile and his or her parents to appear for a first 
appearance before the circuit court and release the juvenile and 
notify the juvenile intake officer and the prosecuting attorney within 
twenty-four (24) hours so that a petition may be filed under this 
subchapter; or 

(C) Return the juvenile to his or her home. 

(4)(A) In all instances when a juvenile may be detained, the juvenile 
may be held in a juvenile detention facility or a seventy-two-hour 
holdover if a bed is available in the facility or holdover. 

(B) If not, an adult jail or lock-up may be used, as provided by 
§ 9-27-336. 

(5) In all instances when a juvenile may be detained, the intake 
officer shall immediately make every effort possible to notify the 
juvenile's custodial parent, guardian, or custodian. 

(e) When a law enforcement officer takes custody of a juvenile under 

this subchapter for reasons other than those specified in subsection (c) 

of this section concerning dependent-neglected juveniles or subsection 

(d) of this section concerning delinquency, he or she shall: 

(l)(A)(i) Take the juvenile to shelter care, notify the department and 

the intake officer of the court, and immediately make every possible 

effort to notify the custodial parent, guardian, or custodian of the 

juvenile's location. 
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(ii) The notification to parents shall be in writing and shall include 
a notice of the location of the juvenile, of the juvenile's and parents' 
rights to receive a copy of any petition filed under this subchapter, of 
the location and telephone number of the court, and of the procedure 
for obtaining a hearing. 

(B)(i) In cases when the parent, guardian, or other person con- 
tacted lives beyond a fifty-mile driving distance or lives out of state 
and the juvenile has been absent from his or her home or domicile for 
more than twenty-four (24) hours, the juvenile may be held in custody 
in a juvenile detention facility for purposes of identification, process- 
ing, or arranging for release or transfer to an alternative facility. 

(ii) The holding shall be limited to the minimum time necessary to 
complete these actions and shall not occur in any facility utilized for 
incarceration of adults. 

(hi) A juvenile held under this subdivision (e)(1)(B) must be 
separated from detained juveniles charged or held for delinquency. 

(iv) A juvenile may not be held under this subdivision (e)(1)(B) for 
more than six (6) hours if the parent, guardian, or other person 
contacted lives in the state or twenty-four (24) hours, excluding 
weekends and holidays, if the parent, guardian, or other person 
contacted lives out of state; or 
(2) Return the juvenile to his or her home. 

(f) If no delinquency petition to adjudicate a juvenile taken into 
custody is filed within twenty-four (24) hours after a detention hearing 
or ninety-six (96) hours or, if the ninety-six (96) hours ends on a 
Saturday, Sunday, or a holiday, at the close of the next business day, 
after an alleged delinquent juvenile is taken into custody, whichever is 
sooner, the alleged delinquent juvenile shall be discharged from cus- 
tody, detention, or shelter care. 

History. Acts 1989, No. 273, § 12; Amendments. The 2011 amendment 

1993, No. 882, § 1; 1994 (2nd Ex. Sess.), inserted "or, if the ninety-six (96) hours 

No. 55, § 2; 1994 (2nd Ex. Sess.), No. 56, ends on a Saturday, Sunday, or a holiday, 

§ 2; 1999, No. 1340, § 12; 2001, No. 1582, at the close of the next business day" in (f). 
§ 1; 2001, No. 1610, § 2; 2003, No. 1166, 
§ 8; 2005, No. 1990, § 5; 2009, No. 758, 
§ 12; 2011, No. 873, § 1. 

9-27-314. Emergency orders. 

(a)(1) In any case in which there is probable cause to believe that 

immediate emergency custody is necessary to protect the health or 

physical well-being of the juvenile from immediate danger or to prevent 

the juvenile's removal from the state, the circuit court shall issue an ex 

parte order for emergency custody to remove the juvenile from the 

custody of the parent, guardian, or custodian and shall determine the 

appropriate plan for placement of the juvenile. 

(2)(A) In any case in which there is probable cause to believe that an 

emergency order is necessary to protect the health or physical 

well-being of the juvenile from immediate danger, the court shall 
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issue an ex parte order to provide specific appropriate safeguards for 
the protection of the juvenile. 

(B) Specific appropriate safeguards shall include without limita- 
tion the authority of the court to restrict a legal custodian from: 

(i) Having any contact with the child; or 

(ii) Removing a child from a placement if the: 

(a) Legal custodian placed or allowed the child to remain in that 
home for more than six (6) months; and 

(b) Department of Human Services has no immediate health or 
physical well-being concerns with the placement. 

(3) In any case in which there is probable cause to believe that a 
juvenile is a dependent juvenile as defined in this subchapter, the court 
shall issue an ex parte order for emergency custody placing custody of 
the dependent juvenile with the Department of Human Services. 

(b) The emergency order shall include: 

(1) Notice to all defendants and respondents named in the petition of 
the right to a hearing and that a hearing will be held within five (5) 
business days of the issuance of the ex parte order; 

(2) Notice of their right to be represented by counsel; 

(3)(A) Notice of their right to obtain appointed counsel, if eligible, 
and the procedure for obtaining appointed counsel. 

(B) A court may appoint counsel for the parent or custodian from 
whom legal custody was removed in the ex parte emergency order 
and determine eligibility at the probable cause hearing; and 

(4) The address and telephone number of the court and the date and 
time of the probable cause hearing, if known. 

(c)(1) Immediate notice of the emergency order shall be given by the 
petitioner or by the court to the parents, guardians, or custodian and 
the juvenile. 

(2) All defendants shall be served according to the Arkansas Rules of 
Civil Procedure or as otherwise provided by the court. 

History. Acts 1989, No. 273, § 13; parents, custodian, or guardian" in (b)(1); 

1995, No. 533, § 4; 1999, No. 1340, § 32; added the (b)(3)(A) designation and 

2005, No. 1990, § 6; 2007, No. 587, § 11; (b)(3)(B) and substituted "eligible" for "in- 

2009, No. 758, § 13; 2011, No. 792, § 8; digent" in (b)(3)(A); substituted "Notice of 

2011, No. 1175, § 3. their right" for "Their right" in (b)(2) and 

Amendments. The 2011 amendment (b)(3)(A); substituted "Notice of their 

by No. 792 rewrote (a)(2)(A); and added right" for "Their right" in (b)(2) and 

(a)(2)(B). (b)(3)(A); and, in (b)(4), substituted "ad- 

The 2011 amendment by No. 1175 sub- dress" for "location" and "date and time of 

stituted "all defendants and respondents the probable cause hearing, if known" for 

named in the petition" for "the juvenile's "procedure for obtaining a hearing." 

9-27-316. Right to counsel. 

(a)(1) In delinquency and family in need of services cases, a juvenile 
and his or her parent, guardian, or custodian shall be advised by the 
law enforcement official taking a juvenile into custody, by the intake 
officer at the initial intake interview, and by the court at the juvenile's 
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first appearance before the circuit court that the juvenile has the right 
to be represented at all stages of the proceedings by counsel. 

(2) An extended juvenile jurisdiction offender shall have a right to 
counsel at every stage of the proceedings, including all reviews. 
(b)(1)(A) The inquiry concerning the ability of the juvenile to retain 
counsel shall include a consideration of the juvenile's financial 
resources and the financial resources of his or her family. 

(B) However, the failure of the juvenile's family to retain counsel 
for the juvenile shall not deprive the juvenile of the right to appointed 
counsel if required under this section. 

(2) After review by the court of an affidavit of financial means 
completed and verified by the parent of the juvenile and a determina- 
tion by the court that the parent or juvenile has the ability to pay, the 
court may order financially able juveniles, parents, guardians, or 
custodians to pay all or part of reasonable attorney's fees and expenses 
for representation of a juvenile. 

(3) All moneys collected by the circuit clerk under this subsection 
shall be retained by the clerk and deposited into a special fund to be 
known as the "juvenile representation fund". 

(4) The court may direct that money from this fund be used in 
providing counsel for juveniles under this section in delinquency or 
family in need of services cases and indigent parents or guardians in 
dependency-neglect cases as provided by subsection (h) of this section. 

(5) Any money remaining in the fund at the end of the fiscal year 
shall not revert to any other fund but shall carry over into the next 
fiscal year in the juvenile representation fund. 

(c) If counsel is not retained for the juvenile or it does not appear that 
counsel will be retained, counsel shall be appointed to represent the 
juvenile at all appearances before the court unless the right to counsel 
is waived in writing as set forth in § 9-27-317. 

(d) In a proceeding in which the judge determines that there is a 
reasonable likelihood that the proceeding may result in the juvenile's 
commitment to an institution in which the freedom of the juvenile 
would be curtailed and counsel has not been retained for the juvenile, 
the court shall appoint counsel for the juvenile. 

(e) Appointment of counsel shall be made at a time sufficiently in 
advance of the court appearance to allow adequate preparation by 
appointed counsel and adequate consultation between the appointed 
counsel and the client. 

(f)(1) The court shall appoint an attorney ad litem who shall meet 
standards and qualifications established by the Supreme Court to 
represent the best interest of the juvenile when a dependency-neglect 
petition is filed or when an emergency ex parte order is entered in a 
dependency-neglect case, whichever occurs earlier. 

(2) The court may appoint an attorney ad litem to represent the best 
interest of a juvenile involved in any case before the court and shall 
consider the juvenile's best interest in determining whether to appoint 
an attorney ad litem. 
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(3) Each attorney ad litem shall: 

(A) File written motions, responses, or objections at all stages of 
the proceedings when necessary to protect the best interest of the 
juvenile; 

(B) Attend all hearings and participate in all telephone confer- 
ences with the court unless excused by the court; and 

(C) Present witnesses and exhibits when necessary to protect the 
juvenile's best interest. 

(4) An attorney ad litem shall be provided access to all records 
relevant to the juvenile's case, including, but not limited to, school 
records, medical records, all court records relating to the juvenile and 
his or her family, and records of the Department of Human Services to 
the extent permitted by federal law. 

(5)(A) An attorney ad litem shall represent the best interest of the 
juvenile. 

(B) If the juvenile's wishes differ from the attorney's determina- 
tion of the juvenile's best interest, the attorney ad litem shall 
communicate the juvenile's wishes to the court in addition to present- 
ing his or her determination of the juvenile's best interest. 
(g)(1) The court may appoint a volunteer court-appointed special 
advocate from a program that shall meet all state and national 
court-appointed special advocate standards to advocate for the best 
interest of juveniles in dependency-neglect proceedings. 

(2) No court-appointed special advocate shall be assigned a case 
before: 

(A) Completing a training program in compliance with National 
Court Appointed Special Advocate Association and state standards; 
and 

(B) Being approved by the local court-appointed special advocate 
program, which will include appropriate criminal background and 
child abuse registry checks. 

(3) Each court-appointed special advocate shall: 

(A)(i) Investigate the case to which he or she is assigned to provide 
independent factual information to the court through the attorney ad 
litem, court testimony, or court reports. 

(ii) The court-appointed special advocate may testify if called as a 
witness. 

(iii) When the court-appointed special advocate prepares a written 
report for the court, the advocate shall provide all parties or the 
attorney of record with a copy of the written report seven (7) business 
days before the relevant hearing; and 

(B) Monitor the case to which he or she is assigned to ensure 
compliance with the court's orders. 

(4) Upon presentation of an order of appointment, a court-appointed 
special advocate shall be provided access to all records relevant to the 
juvenile's case, including, but not limited to, school records, medical 
records, all court records relating to the juvenile and his or her family, 
and department records to the extent permitted by federal law. 
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(5) A court-appointed special advocate is not a party to the case to 
which he or she is assigned and shall not call witnesses or examine 
witnesses. 

(6) A court-appointed special advocate shall not be liable for damages 
for personal injury or property damage pursuant to the Arkansas 
Volunteer Immunity Act, § 16-6-101 et seq. 

(7) Except as provided in this subsection, a court-appointed special 
advocate shall not disclose any confidential information or reports to 
anyone except as ordered by the court or otherwise provided by law. 

(h)(1)(A) All parents and custodians have a right to counsel in all 
dependency-neglect proceedings. 

(B) In all dependency-neglect proceedings that set out to remove 
legal custody from a parent or custodian, the parent or custodian 
shall have the right to be appointed counsel, and the court shall 
appoint counsel if the court makes a finding that the parent or 
custodian is indigent and counsel is requested by the parent or 
custodian. 

(C) Parents and custodians shall be advised in the dependency- 
neglect petition or the ex parte emergency order, whichever is sooner, 
and at the first appearance before the court, of the right to counsel 
and the right to appointed counsel, if eligible. 

(D) All parents shall have the right to be appointed counsel in 
termination of parental rights hearings, and the court shall appoint 
counsel if the court makes a finding that the parent is indigent and 
counsel is requested by the parent. 

(2) If at the permanency planning hearing the court establishes the 
goal of adoption and counsel has not yet been appointed for a parent, 
the court shall appoint counsel in the permanency planning order to 
represent the parent as provided by subdivision (h)(1)(D) of this section. 

(3) Putative parents do not have a right to appointed counsel in 
dependency-neglect proceedings, except for termination of parental 
rights proceedings, and only if: 

(A) The court makes a finding on the record that the putative 
parent is indigent; 

(B) The court finds that the putative parent has established 
significant contacts with the juvenile so that putative rights attach; 

(C) Due process requires appointment of counsel for a full and fair 
hearing for the putative parent in the termination hearing; and 

(D) The putative parent requested counsel. 

(4) If at the permanency planning hearing the court establishes the 
goal of adoption, the court shall determine if the putative parent has 
established significant contacts with the juvenile in order for the 
putative parent's rights to attach and shall appoint counsel if eligible as 
provided in subdivision (h)(3) of this section. 

(5)(A) The court shall order financially able parents or custodians to 
pay all or part of reasonable attorney's fees and expenses for 
court-appointed representation after review by the court of an affi- 
davit of financial means completed and verified by the parent or 
custodian and a determination by the court of an ability to pay. 
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(B)(i) All moneys collected by the clerk under this subsection shall 
be retained by the clerk and deposited into a special fund to be known 
as the Juvenile Court Representation Fund. 

(ii) The court may direct that money from this fund be used in 
providing counsel for indigent parents or custodians at the trial level 
in dependency-neglect proceedings. 

(hi) Upon a determination of indigency and a finding by the court 
that the fund does not have sufficient funds to pay reasonable 
attorney's fees and expenses incurred at the trial court level and state 
funds have been exhausted, the court may order the county to pay 
these reasonable fees and expenses until the state provides funding 
for counsel. 

(6)(A) Appointment of counsel shall be made at a time sufficiently in 
advance of the court appearance to allow adequate preparation by 
appointed counsel and adequate consultation between the appointed 
counsel and the client. 

(B) When the first appearance before the court is an emergency 
hearing to remove custody under § 9-27-315, parents shall be noti- 
fied of the right to appointed counsel if indigent in the emergency ex 
parte order. 

(7) The attorney for the parent or custodian shall be provided access 
to all records relevant to the juvenile's case, including without limita- 
tion school records, medical records, all court records relating to the 
juvenile and his or her family, and department records to which the 
parent or custodian is entitled under state and federal law. 



History. Acts 1989, No. 273, § 15 
1997, No. 1227, § 4; 1999, No. 1192, § 14 
1999, No. 1340, § 13; 2001, No. 987, § 2 
2001, No. 1503, § 4; 2003, No. 1166, § 9 



2003, No. 1809, § 2; 2005, No. 1990, § 8; 
2011, No. 1175, § 4. 

Amendments. The 2011 amendment 
rewrote (h). 



9-27-318. Filing and transfer to the criminal division of circuit 
court. 

CASE NOTES 



Analysis 

Burden of Proof. 
Factors Considered. 
—Equal Weight. 
Jurisdiction. 
Transfer Denied. 

Burden of Proof. 

Trial court did not err in denying a 
juvenile's request to transfer his case to 
the juvenile division under subsection (g) 
of this section based on the seriousness of 
the crimes; the aggressive, willful manner 
of the crimes; that the offenses were 
against persons; and the juvenile's sophis- 



ticated evasion of capture and non-coop- 
eration. The trial court properly used the 
clear and convincing burden of proof from 
subdivision (h)(2) of this section in decid- 
ing the juvenile's request, not the prepon- 
derance of the evidence standard appli- 
cable under § 9-27-503(b). A.I. v. State, 
2010 Ark. App. 83, — S.W.3d — (2010). 

Factors Considered. 

Where appellant was charged with 
criminal attempted rape and sexual as- 
sault in the second degree arising out of 
acts committed when he was sixteen years 
of age, the trial court did not err by 
denying appellant's motion to transfer his 
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criminal case to juvenile court. The age 
factor, the fact that rape was a serious 
allegation and a violent offense against a 
person, and appellant's prior history of 
sexual assault were sufficient factors un- 
der subsection (g) of this section to sup- 
port the trial court's decision to retain 
jurisdiction. R.F.R. v. State, 2009 Ark. 
App. 583, — S.W.3d — (2009). 

Where appellant was charged with 
criminal attempted rape and sexual as- 
sault in the second degree, the trial court 
denied his motion to transfer his criminal 
case to juvenile court without making 
written findings on all of the factors set 
forth in subsection (g) of this section. 
Because appellant never made the argu- 
ment of noncompliance with the manda- 
tory statutory provisions to the trial court 
or the appellate court, the argument was 
waived. R.F.R. v. State, 2009 Ark. App. 
583, — S.W3d — (2009). 

In a case in which defendant was 
charged with residential burglary, crimi- 
nal mischief in the first degree, and theft 
arising out of acts allegedly committed 
two days before his seventeenth birthday, 
and he appealed a trial court's denial of 
his motion to transfer his criminal case to 
juvenile court, he argued unsuccessfully 
that the trial court's ruling that he could 
not be properly rehabilitated was errone- 
ous because there was no clear and con- 
vincing evidence to support that finding, 
in fact there was no evidence at all on that 
point. In its order, the trial court ad- 
dressed its concerns that rehabilitation 
may not be appropriate due to defendant's 
age and the seriousness of the offense. D. 
A. S. v. State, 2010 Ark. App. 144, — 
S.W3d — (2010). 

In denying appellant's motion to trans- 
fer a terroristic act and criminal mischief 
case to the juvenile division, a trial court 
was not required to give equal weight to 
each of the factors in subsection (g) of this 
section; denial of the motion was proper 



because appellant's own testimony estab- 
lished that appellant went to a rival's 
home, and that appellant knew that guns 
were being taken. Neal v. State, 2010 Ark. 
App. 744, — S.W.3d — (2010). 

—Equal Weight. 

In a case in which defendant was 
charged with residential burglary, crimi- 
nal mischief in the first degree, and theft 
arising out of acts allegedly committed 
two days before his seventeenth birthday, 
and he appealed a trial court's denial of 
his motion to transfer his criminal case to 
juvenile court, he argued unsuccessfully 
that the trial court did not properly weigh 
the factors because it should have given 
more weight to factor five with the fact 
that defendant had no prior criminal or 
juvenile history. The trial court specifi- 
cally addressed the required factors in its 
decision denying defendant's motion to 
transfer; it was not required to give equal 
weight to each of the statutory factors, 
and it could use its discretion in deciding 
the weight to be afforded to each factor. D. 
A. S. v. State, 2010 Ark. App. 144, — 
S.W.3d — (2010). 

Jurisdiction. 

As the criminal division of the circuit 
court lost its exclusive jurisdiction over a 
juvenile's case when it transferred the 
case to the juvenile division pursuant to 
this section, the criminal division lacked 
authority to later set aside its transfer 
order, and that order was a nullity. C.H. v. 
State, 2010 Ark. 279, — S.W.3d — (2010). 

Transfer Denied. 

Pursuant to subsection (g) of this sec- 
tion, the circuit court did not err in deny- 
ing defendant juvenile's motion to trans- 
fer his case to the juvenile division of the 
circuit court where it made findings on 
each of the statutory factors; defendant 
had a prior juvenile offense and he was 
involved in serious crimes. R.A.S. v. State, 
2009 Ark. App. 713, — S.W3d — (2009). 



9-27-323. Diversion — Conditions — Agreement — Completion. 

(a) If the prosecuting attorney, after consultation with the intake 
officer, determines that a diversion of a delinquency case is in the best 
interests of the juvenile and the community, the officer with the consent 
of the juvenile and his or her parent, guardian, or custodian may 
attempt to make a satisfactory diversion of a case. 
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(b) If the intake officer determines that a diversion of a family in 
need of services case is in the best interest of the juvenile and the 
community, the officer with the consent of the petitioner, juvenile, and 
his or her parent, guardian, or custodian may attempt to make a 
satisfactory diversion of a case. 

(c) In addition to the requirements of subsections (a) and (b) of this 
section, a diversion of a case is subject to the following conditions: 

(1) The juvenile has admitted his or her involvement in: 

(A) A delinquent act for a delinquency diversion; or 

(B) A family in need of services act for a family in need of services 
diversion; 

(2) The intake officer advises the juvenile and his or her parent, 
guardian, or custodian that they have the right to refuse a diversion of 
the case and demand the filing of a petition and a formal adjudication; 

(3) Any diversion agreement shall be entered into voluntarily and 
intelligently by the juvenile with the advice of his or her attorney or by 
the juvenile with the consent of a parent, guardian, or custodian if the 
juvenile is not represented by counsel; 

(4) The diversion agreement shall provide for the supervision of a 
juvenile or the referral of the juvenile to a public or private agency for 
services not to exceed six (6) months; 

(5) All other terms of a diversion agreement shall not exceed nine (9) 
months; 

(6) The juvenile and his or her parent, guardian, or custodian shall 
have the right to terminate the diversion agreement at any time and to 
request the filing of a petition and a formal adjudication. 

(d)(1) The terms of the diversion agreement shall: 

(A) Be in writing in simple, ordinary, and understandable lan- 
guage; 

(B) State that the agreement was entered into voluntarily by the 
juvenile; 

(C) Name the attorney or other person who advised the juvenile 
upon the juvenile's entering into the agreement; and 

(D) Be signed by all parties to the agreement and by the prosecut- 
ing attorney if it is a delinquency case and the offense would 
constitute a felony if committed by an adult or a family in need of 
services case, pursuant to § 6-18-222. 

(2) A copy of the diversion agreement shall be given to the juvenile, 
the counsel for the juvenile, the parent, guardian, or custodian, and the 
intake officer, who shall retain the copy in the case file. 

(e) Diversion agreements shall be limited to providing for: 

(1) Nonjudicial probation under the supervision of the intake officer 
or probation officer for a period during which the juvenile may be 
required to comply with specified conditions concerning his or her 
conduct and activities; 

(2) Participation in a court-approved program of education, counsel- 
ing, or treatment; 

(3) Participation in a court-approved teen court; 
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(4) Participation in a juvenile drug court program; and 

(5) Enrollment in the Regional Educational Career Alternative 
School. 

(f)(1) If a diversion of a complaint has been made, a petition based 
upon the events out of which the original complaint arose may be filed 
only during the period for which the agreement was entered into. 

(2) If a petition is filed within this period, the juvenile's compliance 
with all proper and reasonable terms of the agreement shall be grounds 
for dismissal of the petition by the court. 

(g) The diversion agreement may be terminated, and the prosecuting 
attorney in a delinquency case or the petitioner in a family in need of 
services case may file a petition if at any time during the agreement 
period: 

(1) The juvenile or his or her parent, guardian, or custodian declines 
to further participate in the diversion process; 

(2) The juvenile fails, without reasonable excuse, to attend a sched- 
uled conference; 

(3) The juvenile appears unable or unwilling to benefit from the 
diversion process; or 

(4) The intake officer becomes apprised of new or additional infor- 
mation that indicates that further efforts at diversion would not be in 
the best interests of the juvenile or society. 

(h) Upon the satisfactory completion of the diversion period: 

(1) The juvenile shall be dismissed without further proceedings; 

(2) The intake officer shall furnish written notice of the dismissal to 
the juvenile and his or her parent, guardian, or custodian; and 

(3) The complaint and the agreement, and all references thereto, 
may be expunged by the court from the juvenile's file. 

(i)(l) A juvenile intake or probation officer may charge a diversion fee 
only after review of an affidavit of financial means and a determination 
of the juvenile's or the juvenile's parent's, guardian's, or custodian's 
ability to pay the fee. 

(2) The diversion fee shall not exceed twenty dollars ($20.00) per 
month to the juvenile division of circuit court. 

(3) The court may direct that the fees be collected by the juvenile 
officer, sheriff, or court clerk for the county in which the fees are 
charged. 

(4) The officer designated by the court to collect diversion fees shall 
maintain receipts and account for all incoming fees and shall deposit 
the fees at least weekly into the county treasury of the county where the 
fees are collected and in which diversion services are provided. 

(5) The diversion fees shall be deposited into the account with the 
juvenile service fees under § 16-13-326. 

(j)(l) Injudicial districts having more than one (1) county, the judge 
may designate the treasurer of one (1) of the counties in the district as 
the depository of all juvenile fees collected in the district. 

(2) The treasurer so designated by the court shall maintain a 
separate account of the juvenile fees collected and expended in each 
county in the district. 
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(3) Money remaining at the end of the fiscal year shall not revert to 
any other fund but shall carry over to the next fiscal year. 

(4) The funds derived from the collection of diversion fees shall be 
used by agreement of the judge or judges of the circuit court designated 
to hear juvenile cases in their district plan pursuant to Supreme Court 
Administrative Order Number 14, originally issued April 6, 2001, and 
the quorum court of the county to provide services and supplies to 
juveniles at the discretion of the juvenile division of circuit court. 



History. Acts 1989, No. 273, § 22 
1995, No. 1003, § 1; 1997, No. 1118, § 1 
2003, No. 1809, § 4; 2007, No. 1022, § 1 
2011, No. 1202, § 2. 



Amendments. The 2011 amendment 
inserted (e)(5). 



9-27-325. Hearings — Generally. 

(a)(1)(A) All hearings shall be conducted by the judge without a jury, 
except as provided by the Extended Juvenile Jurisdiction Act, § 9- 
27-501 et seq. 

(B) If a juvenile is designated an extended juvenile jurisdiction 
offender, the juvenile shall have a right to a jury trial at the 
adjudication. 

(2) The juvenile shall be advised of the right to a jury trial by the 
court following a determination that the juvenile will be tried as an 
extended juvenile jurisdiction offender. 

(3) The right to a jury trial may be waived by a juvenile only after 
being advised of his or her rights and after consultation with the 
juvenile's attorney. 

(4) The waiver shall be in writing and signed by the juvenile and the 
juvenile's attorney. 

(b)(1) The defendant need not file a written responsive pleading in 
order to be heard by the court. 

(2) In dependency-neglect proceedings, retained counsel shall file a 
notice of appearance immediately upon acceptance of representation, 
with a copy to be served on the petitioner. 

(c)(1) At the time set for hearing, the court may: 

(A) Proceed to hear the case only if the juvenile is present or 
excused for good cause by the court; or 

(B) Continue the case upon determination that the presence of an 
adult defendant is necessary. 

(2) Upon determining that a necessary party is not present before 
the court, the court may: 

(A) Issue an order for contempt if the juvenile was served with an 
order to appear; or 

(B) Issue an order to appear, with a time and place set by the court 
for hearing, if the juvenile was served with a notice of hearing. 
(d)(1) The court shall be a court of record. 

(2) A record of all proceedings shall be kept in the same manner as 
other proceedings of circuit court and in accordance with rules promul- 
gated by the Supreme Court. 
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(e)(1) Unless otherwise indicated, the Arkansas Rules of Evidence 
shall apply. 
(2)(A) Upon motion of any party, the court may order that the father, 
mother, and child submit to scientific testing for drug or alcohol 
abuse. 

(B) A written report of the test results prepared by the person 
conducting the test, or by a person under whose supervision or 
direction the test and analysis have been performed, certified by an 
affidavit subscribed and sworn to by him or her before a notary 
public, may be introduced in evidence without calling the person as a 
witness unless a motion challenging the test procedures or results 
has been filed within thirty (30) days before the hearing and bond is 
posted in an amount sufficient to cover the costs of the person's 
appearance to testify. 

(C)(i) If contested, documentation of the chain of custody of 
samples taken from test subjects shall be verified by affidavit of one 

(1) person's witnessing the procedure or extraction, packaging, and 
mailing of the samples and by one (1) person's signing for the samples 
at the place where the samples are subject to the testing procedure. 

(ii) Submission of the affidavits along with the submission of the 
test results shall be competent evidence to establish the chain of 
custody of those specimens. 

(D) Whenever a court orders scientific testing for drug or alcohol 
abuse and one (1) of the parties refuses to submit to the testing, that 
refusal shall be disclosed at trial and may be considered civil 
contempt of court. 

(f) Except as otherwise provided in this subchapter, the Arkansas 
Rules of Civil Procedure shall apply to all proceedings and the Arkansas 
Rules of Criminal Procedure shall apply to delinquency proceedings. 

(g) All parties shall have the right to compel attendance of witnesses 
in accordance with the Arkansas Rules of Civil Procedure and the 
Arkansas Rules of Criminal Procedure. 

(h)(1) The petitioner in all proceedings shall bear the burden of 
presenting the case at hearings. 

(2) The following burdens of proof shall apply: 

(A) Proof beyond a reasonable doubt in delinquency hearings; 

(B) Proof by a preponderance of the evidence in dependency- 
neglect proceedings, except if subject to the Indian Child Welfare Act 
of 1978, 25 U.S.C. § 1901 et seq., family in need of services, and 
probation revocation hearings; and 

(C) Proof by clear and convincing evidence for hearings to termi- 
nate parental rights, except if subject to the Indian Child Welfare Act 
of 1978, 25 U.S.C. § 1901 et seq., transfer hearings, and in hearings 
to determine whether or not reunification services shall be provided; 

(3) If the Indian Child Welfare Act of 1978, 25 U.S.C. § 1901 et seq., 
applies, the following burdens of proof shall apply: 

(A) Clear and convincing evidence in probable cause, adjudication, 
review, and permanency planning hearings; and 
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(B) Beyond a reasonable doubt in termination of parental rights 

hearings that are subject to the Indian Child Welfare Act of 1978, 25 

U.S.C. § 1901 et seq. 

(i)(l) All hearings involving allegations and reports of child mal- 
treatment and all hearings involving cases of children in foster care 
shall be closed. 

(2) All other hearings may be closed within the discretion of the 
court, except that in delinquency cases the juvenile shall have the right 
to an open hearing, and in adoption cases the hearings shall be closed 
as provided in the Revised Uniform Adoption Act, § 9-9-201 et seq. 

(j) Except as provided in § 9-27-502, in any juvenile delinquency 
proceeding in which the juvenile's fitness to proceed is put in issue by 
any party or the court, the provisions of § 5-2-301 et seq. shall apply. 

(k) In delinquency proceedings, juveniles are entitled to all defenses 
available to criminal defendants in circuit court. 

(1)(1) The Department of Human Services shall provide to foster 
parents and preadoptive parents of a child in department custody 
notice of any proceeding to be held with respect to the child. 

(2) Relative caregivers shall be provided notice by the original 
petitioner in the juvenile matter. 

(3)(A) The court shall allow foster parents, preadoptive parents, and 

relative caregivers an opportunity to be heard in any proceeding held 

with respect to a child in their care. 

(B) Foster parents, adoptive parents, and relative caregivers shall 
not be made parties to the proceeding solely on the basis that the 
persons are entitled to notice and the opportunity to be heard. 

(C) Foster parents, preadoptive parents, and relative caregivers 
shall have the right to be heard in any proceeding. 

(m)(l)(A) A grandparent shall be entitled to notice and shall be 
granted an opportunity to be heard in any dependency-neglect 
proceeding involving a grandchild who is twelve (12) months of age or 
younger when: 

(i) The grandchild resides with this grandparent for at least six (6) 
continuous months prior to his or her first birthday; 

(ii) The grandparent was the primary caregiver for and financial 
supporter of the grandchild during the time the grandchild resided 
with the grandparent; 

(iii) The continuous custody occurred within one (1) year of the 
date the child custody proceeding was initiated; and 

(iv) Notice to a grandparent under subdivision (m)(l)(A) of this 
section shall be given by the department; and 

(B) A grandparent shall be entitled to notice and shall be granted 
an opportunity to be heard in any dependency-neglect proceeding 
involving a grandchild who is twelve (12) months of age or older 
when: 

(i) The grandchild resides with this grandparent for at least one (1) 
continuous year regardless of age; 
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(ii) The grandparent was the primary caregiver for and financial 
supporter of the grandchild during the time the grandchild resided 
with the grandparent; and 

(iii) The continuous custody occurred within one (1) year of the 
date the child custody proceeding was initiated. 
(2) For purposes of this subsection, "grandparent" does not mean a 
parent of a putative father of a child. 
(n) [Repealed.] 



History. Acts 1989, No. 273, § 24; 
1993, No. 758, § 5; 1995, No. 533, § 6; 
1997, No. 1118, § 2; 1999, No. 401, § 5; 
1999, No. 1192, § 17; 2001, No. 987, § 3; 
2001, No. 1497, § 2; 2001, No. 1503, § 5; 
2003, No. 1166, § 14; 2003, No. 1319, 
§ 12; 2007, No. 587, § 12; 2009, No. 1311, 
§ 1; 2011, No. 591, § 6; 2011, No. 1175, § 
5. 

Amendments. The 2011 amendment 
by No. 591 repealed (n). 



The 2011 amendment by No. 1175 in- 
serted "proceedings, except if subject to 
the Indian Child Welfare Act of 1978, 25 
U.S.C. § 1901 et seq." in (h)(2)(B); in- 
serted "except if subject to the Indian 
Child Welfare Act of 1978, 25 U.S.C. 
§ 1901 et seq.," in (h)(2)(C); and inserted 
(h)(3). 



CASE NOTES 



Analysis 

Burden of Proof. 

Evidence. 

Parties. 

Burden of Proof. 

On appeal of a permanent child custody 
order in a dependency proceeding, the 
father counsel's erred by assuming the 
burden of proof was clear and convincing 
evidence. That heightened burden only 
applied if the father's parental rights were 
being terminated under subdivisions 
(h)(2)(B) and (C) of this section. Collier v. 
Ark. Dep't of Human Servs., 2009 Ark. 
App. 565, — S.W.3d — (2009). 

Circuit court's adjudication of children 
as dependent-neglected after they were 
removed from a ministry compound was 
supported by a preponderance of the evi- 
dence because the evidence established a 
clear picture of the danger to children in 
the ministry compound where there was 
testimony that many children were 
beaten, denied, and imprisoned in a ware- 
house for eight months; there was further 
evidence that the ministry leader mo- 
lested girls and "married" several young 
girls and that it was normal for underage 
girls to be married to much older men. In 
spite of evidence demonstrating that 
sexual abuse of underage girls, beatings, 



and fasts were widely known within the 
ministry, the father denied knowing of any 
potential danger to his children; as such, 
the evidence sufficiently demonstrated 
that the environment in which the father 
placed his children was dangerous. Brod- 
erick v. Ark. Dep't of Human Servs., 2009 
Ark. App. 771, — S.W3d — (2009). 

Trial court properly found that the Ar- 
kansas Department of Health and Human 
Services had proven by a preponderance 
of the evidence that the child of a mother 
and a father was dependent-neglected un- 
der § 9-27-303(18)(A) due to the condition 
of the house in which he lived as there 
were numerous things that the case- 
worker observed in the house that could 
harm the child, including open containers 
of chemicals, knives and guns within his 
reach, broken glass on the floor, and vari- 
ous unsanitary conditions. Duvall v. Ark. 
Dep't of Human Servs., 2011 Ark. App. 
261, — S.W3d — (2011). 

Evidence. 

Where appellant allowed his daughter 
to live in the residence of a ministry with 
a man who was accused of perpetrating 
physical and sexual abuse against chil- 
dren, appellant's failure to protect his 
daughter from potential harm was more 
than enough to warrant her being found 
dependent-neglected in accordance with 
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subdivision (h)(2)(B) of this section. The 
evidence also showed that appellant's 
daughter was not properly immunized, 
was diagnosed with child maltreatment 
syndrome-sexual and adjustment disorder 
with anxiety, and mental health therapy 
was recommended; there was sufficient 
evidence to declare her dependent-ne- 
glected. Seago v. Ark. Dep't of Human 
Servs., 2009 Ark. App. 767, — S.W.3d — 
(2009). 

Adjudication order finding that the fa- 
ther's two children were dependent-ne- 
glected was affirmed because direct proof 
of sexual gratification was not necessary 
in that such a purpose could be inferred 
from the circumstances; the son stated 
that the father touched him inappropri- 
ately on his genitals and buttocks in a 
manner that made him feel uncomfort- 
able. Ashcroft v. Ark. Dep't of Human 
Servs., 2010 Ark. App. 244, — S.W.3d — 
(2010), review denied, — Ark. — , — 
S.W.3d — , 2010 Ark. LEXIS 225 (Apr. 22, 
2010). 

In a case in which a mother appealed a 
circuit court's order adjudicating her 
daughter dependent-neglected, the crux of 
the mother's argument was that her mere 
suspicion of sexual abuse did not give rise 
to the statutory requirement for neglect 
that she knew or had reasonable cause to 
know of the sexual abuse by her daugh- 
ter's stepfather; however, the circuit court 
found that she had suspicions that the 
abuse was occurring and not only failed to 
prevent it, but actually facilitated the 
abuse by leaving her daughter home alone 
with the stepfather. While the mother was 
not the person who sexually abused her 
daughter, the fact remained that her 
daughter was found to be at substantial 
risk of serious harm as a result of sexual 
abuse; thus her daughter was dependent- 
neglected. Lipscomb v. Ark. Dep't of Hu- 
man Servs., 2010 Ark. App. 257, — S.W.3d 
— (2010). 

Trial court's finding that a mother's 
children were dependent-neglected pursu- 



ant to § 9-27-303(18)(A) was not clearly 
against the preponderance of the evidence 
and the trial court did not abuse its dis- 
cretion in affording greater weight to the 
opinion a forensic psychologist, who con- 
ducted a psychological examination of the 
mother, than on a social worker's opinion 
because the mother's history of chaotic 
relationships and living situations 
soundly supported the psychologist's prog- 
nosis that the mother's chances of achiev- 
ing stability were poor; at the time the 
Arkansas Department of Human Services 
(DHS) took the children into custody, they 
were living with their maternal grand- 
mother because the mother wanted to 
avoid having DHS take them into custody, 
the mother and her methamphetamine- 
addicted husband had lived with a family 
friend for over a year, during which time 
the friend had molested one of her chil- 
dren, and the mother failed a drug test 
and did not have a job. McCann v. Ark. 
Dep't of Human Servs., 2010 Ark. App. 
828, — S.W.3d — (2010). 

Parties. 

Circuit court erred in holding that the 
foster parents had no right to adopt and 
therefore no right to intervene in an adop- 
tion proceeding involving their foster child 
under Ark. R. Civ. P. 24. Subdivision 
(1)(3)(B) of this section contemplated that 
foster parents seeking to adopt a child 
might become parties to the dependency- 
neglect proceeding. Schubert v. Ark. Dep't 
of Human Servs., 2010 Ark. App. 113, — 
S.W.3d — (2010). 

Cited: Tadlock v. Ark. Dep't of Human 
Servs., 2009 Ark. App. 841, — S.W.3d — 
(2009); Jackson v. Ark. Dep't of Human 
Servs., 2010 Ark. App. 246, — S.W.3d — 
(2010); Thorne v. Ark. Dep't of Human 
Servs., 2010 Ark. App. 317, — S.W.3d — 
(2010); Maynard v. Ark. Dep't of Human 
Servs., 2011 Ark. App. 82, — S.W.3d — 
(2011); Chambers v. Ark. Dep't of Human 
Servs., 2011 Ark. App. 91, — S.W.3d — 
(2011). 



9-27-327. Adjudication hearing. 

(a)(1) An adjudication hearing shall be held to determine whether 
the allegations in a petition are substantiated by the proof. 

(2) The dependency-neglect adjudication hearing shall be held 
within thirty (30) days after the probable cause hearing under § 9-27- 
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315. On a motion of the court or any party, the court may continue the 
adjudication hearing up to: 

(A) Sixty (60) days after the probable cause hearing for good cause 
shown; and 

(B) Ninety (90) days after the probable cause hearing if finding 
that necessary and relevant evidence cannot be obtained in a timely 
manner. 

(b) If a juvenile is in detention, an adjudication hearing shall be held, 
unless the juvenile or a party is seeking an extended juvenile jurisdic- 
tion designation, not later than fourteen (14) days from the date of the 
detention hearing unless waived by the juvenile or good cause is shown 
for a continuance. 

(c) In extended juvenile jurisdiction offender proceedings, the adju- 
dication shall be held within the time prescribed by the speedy trial 
provisions of Rule 28 of the Arkansas Rules of Criminal Procedure. 

(d) Following an adjudication in which a juvenile is found to be 
delinquent, dependent-neglected, or a member of a family in need of 
services, the court may order any studies, evaluations, or predisposition 
reports, if needed, that bear on disposition. 

(e)(1) All such reports shall be provided in writing to all parties and 
counsel at least two (2) days prior to the disposition hearing. 

(2) All parties shall be given a fair opportunity to controvert any 
parts of such reports. 

(f) In dependency-neglect cases, a written adjudication order shall be 
filed by the court, or by a party or party's attorney as designated by the 
court, within thirty (30) days of the date of the hearing or prior to the 
next hearing, whichever is sooner. 



History. Acts 1989, No. 273, § 26 
1997, No. 1227, § 5; 1999, No. 401, § 6 
1999, No. 1192, § 18; 2001, No. 1503, § 6 
2003, No. 1319, §§ 14, 15; 2007, No. 587, 



§ 14; 2009, No. 956, § 10; 2011, No. 792, 
§ 9. 

Amendments. The 2011 amendment 
rewrote (a)(2). 



CASE NOTES 



Analysis 

Burden of Proof. 
Evidence. 

Burden of Proof. 

Circuit court's adjudication of children 
as dependent-neglected after they were 
removed from a ministry compound was 
supported by a preponderance of the evi- 
dence because the evidence established a 
clear picture of the danger to children in 
the ministry compound where there was 
testimony that many children were 
beaten, denied, and imprisoned in a ware- 
house for eight months; there was further 
evidence that the ministry leader mo- 



lested girls and "married" several young 
girls and that it was normal for underage 
girls to be married to much older men. In 
spite of evidence demonstrating that 
sexual abuse of underage girls, beatings, 
and fasts were widely known within the 
ministry, the father denied knowing of any 
potential danger to his children; as such, 
the evidence sufficiently demonstrated 
that the environment in which the father 
placed his children was dangerous. Brod- 
erick v. Ark. Dep't of Human Servs., 2009 
Ark. App. 771, — S.W.3d — (2009). 

Trial court properly found that the Ar- 
kansas Department of Health and Human 
Services had proven by a preponderance 
of the evidence that the child of a mother 



91 



JUVENILE COURTS AND PROCEEDINGS 



9-27-327 



and a father was dependent-neglected un- 
der § 9-27-303(18)(A) due to the condition 
of the house in which he lived as there 
were numerous things that the case- 
worker observed in the house that could 
harm the child, including open containers 
of chemicals, knives and guns within his 
reach, broken glass on the floor, and vari- 
ous unsanitary conditions. Duvall v. Ark. 
Dep't of Human Servs., 2011 Ark. App. 
261, — S.W.3d — (2011). 

Evidence. 

Where appellant allowed his daughter 
to live in the residence of a ministry with 
a man who was accused of perpetrating 
physical and sexual abuse against chil- 
dren, appellant's failure to protect his 
daughter from potential harm was more 
than enough to warrant her being found 
dependent-neglected in accordance with 
subdivision (a)(1)(A) of this section. The 
evidence also showed that appellant's 
daughter was not properly immunized, 
was diagnosed with child maltreatment 
syndrome-sexual and adjustment disorder 
with anxiety, and mental health therapy 
was recommended; there was sufficient 
evidence to declare her dependent-ne- 
glected. Seago v. Ark. Dep't of Human 
Servs., 2009 Ark. App. 767, — S.W.3d — 
(2009). 

Adjudication order finding that the fa- 
ther's two children were dependent-ne- 
glected was affirmed because direct proof 
of sexual gratification was not necessary 
in that such a purpose could be inferred 
from the circumstances; the son stated 
that the father touched him inappropri- 
ately on his genitals and buttocks in a 
manner that made him feel uncomfort- 
able. Ashcroft v. Ark. Dep't of Human 
Servs., 2010 Ark. App. 244, — S.W.3d — 
(2010), review denied, — Ark. — , — 
S.W.3d — , 2010 Ark. LEXIS 225 (Apr. 22, 
2010). 

Minor children removed from a minis- 
try compound were properly adjudicated 
dependent-neglected under this section 
where their father was aware of a pattern 
and practice of severe physical beatings, 



failed to protect them against physical 
abuse, and endorsed and facilitated illegal 
marriages of underage females to adults 
in the compound. Thorne v. Ark. Dep't of 
Human Servs., 2010 Ark. App. 443, — 
S.W.3d — (2010), review denied, — Ark. 
— , — S.W.3d — , 2010 Ark. LEXIS 372 
(June 24, 2010), overruled in part, Myers 
v. Ark. Dep't of Human Servs., 2011 Ark. 
182, — S.W.3d — (2011). 

Trial court's finding that a mother's 
children were dependent-neglected pursu- 
ant to § 9-27-303(18)(A) was not clearly 
against the preponderance of the evidence 
and the trial court did not abuse its dis- 
cretion in affording greater weight to the 
opinion a forensic psychologist, who con- 
ducted a psychological examination of the 
mother, than on a social worker's opinion 
because the mother's history of chaotic 
relationships and living situations 
soundly supported the psychologist's prog- 
nosis that the mother's chances of achiev- 
ing stability were poor; at the time the 
Arkansas Department of Human Services 
(DHS) took the children into custody, they 
were living with their maternal grand- 
mother because the mother wanted to 
avoid having DHS take them into custody, 
the mother and her methamphetamine- 
addicted husband had lived with a family 
friend for over a year, during which time 
the friend had molested one of her chil- 
dren, and the mother failed a drug test 
and did not have a job. McCann v. Ark. 
Dep't of Human Servs., 2010 Ark. App. 
828, — S.W.3d — (2010). 

In termination proceedings, when a cir- 
cuit court found the allegations against a 
mother in a petition by the Department of 
Human Services were substantiated by 
the proof, in accordance with subdivision 
(a)(1) of this section, but because the 
mother did not appeal from the adjudica- 
tion order, even though she could have 
done so under Ark. Sup. Ct. & Ct. App. R. 
6-9(a)(l)(A), the circuit court's findings in 
the order were no longer open to challenge 
by the mother and precluded from review. 
Porter v. Ark. Dep't of Human Servs., 2011 
Ark. App. 342, — S.W.3d — (2011). 
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9-27-329. Disposition hearing. 

CASE NOTES 

Notice. notice that reunification would not be con- 
Trial court erred in sua sponte ordering sidered, as required by this section. Hardy 
that the Department of Human Services v. Ark. Dep't of Human Servs., 2009 Ark. 
not pursue reunification of a child and her App. 751, — S.W.3d — (2009). 
mother without giving at least 14 days' 

9-27-330. Disposition — Delinquency — Alternatives. 

RESEARCH REFERENCES 

ALR. State Statutes or Ordinances Re- dural Matters. 38 A.L.R.6th 1. 

quiring Persons Previously Convicted of State Statutes or Ordinances Requiring 

Crime to Register with Authorities as Ap- Persons Previously Convicted of Crime to 

plied to Juvenile Offenders — Constitu- Register with Authorities as Applied to 

tional Issues. 37 A.L.R.6th 55. Juvenile Offenders — Expungement, Stay 

State Statutes or Ordinances Requiring or Deferral, Exceptions, Exemptions, and 

Persons Previously Convicted of Crime to Waiver. 39 A.L.R.6th 577. 
Register with Authorities as Applied to 
Juvenile Offenders — Duty to Register, 
Requirements for Registration, and Proce- 

9-27-333. Disposition — Family in need of services — Limita- 
tions. 

(a) At least five (5) working days before ordering the Department of 
Human Services, excluding community-based providers, to provide or 
pay for family services, the circuit court shall fax a written notice of 
intent to the Director of the Department of Human Services and to the 
attorney of the local office of chief counsel of the Department of Human 
Services. 

(b) At any hearing in which the department is ordered to provide 
family services, the court shall provide the department with the 
opportunity to be heard. 

(c) Failure to provide at least five (5) working days' notice to the 
department renders any part of the order pertaining to the department 
void. 

(d)(1) For purposes of this section, the court shall not specify a 
particular provider for placement or family services when the depart- 
ment is the payor or provider. 

(2)(A) The court may order a child to remain in a placement if the 
court finds the placement is in the best interest of the child after 
hearing evidence from all parties. 

(B) A court may also order a child to be placed into a licensed or 
approved placement after a hearing where the court makes a finding 
that it is in the best interest of the child based on bona fide 
consideration of evidence and recommendations from all the parties. 
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(e)(1) In all cases in which family services are ordered, the court 
shall determine a parent's, guardian's, or custodian's ability to pay, in 
whole or in part, for these services. 

(2) This determination and the evidence supporting it shall be made 
in writing in the order ordering family services. 

(3) If the court determines that the parent, guardian, or custodian is 
able to pay, in whole or part, for the services, the court shall enter a 
written order setting forth the amount the parent, guardian, or custo- 
dian can pay for the family services ordered and ordering the parent, 
guardian, or custodian to pay the amount periodically to the provider 
from whom family services are received. 

(4) For purposes of this subsection: 

(A) "Parent, guardian, and custodian" means the individual or 
individuals from whom custody was removed; and 

(B) "Periodically" means no more than one (1) time per month. 

(5) In making its determination, the court shall consider the follow- 
ing factors: 

(A) The financial ability of the parent, both parents, the guardian, 
or the custodian to pay for the services; 

(B) The past efforts of the parent, both parents, the guardian, or 
the custodian to correct the conditions that resulted in the need for 
family services; and 

(C) Any other factors the court deems relevant. 

(f) Custody of a juvenile may be transferred to a relative or other 
individual only after a home study of the placement is conducted by the 
department or a licensed social worker who is approved to do home 
studies and submitted to the court in writing and the court determines 
that the placement is in the best interest of the juvenile. 

(g) Custody of a juvenile shall not be transferred to the department 
if a delinquency petition or case is converted to a family in need of 
services petition or case. 

(h) No court may commit a juvenile found solely in criminal con- 
tempt to the Division of Youth Services of the Department of Human 
Services. 

(i) For purposes of this section, the court shall not order the depart- 
ment to expend or forward social security benefits for which the 
department is payee. 

History. Acts 1989, No. 273, § 32; Amendments. The 2011 amendment 
1997, No. 1227, § 9; 2003, No. 1319, § 27; added (d)(2). 
2003, No. 1809, § 10; 2005, No. 1990, 
§§ 13, 14; 2007, No. 587, § 18; 2009, No. 
956, § 14; 2011, No. 1175, § 6. 
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9-27-334. Disposition — Dependent-neglected — Generally. 

CASE NOTES 

Change of Custody. ther was a good neighbor, kind-hearted, 

Court properly changed child custody and passionate about the father's family, 

pursuant to this section because estab- Keckler v. Ark. Dep't of Human Servs., 

lishment of a regular routine and rules 2011 Ark. App. 375, — S.W.3d — (2011). 

was important for the child because the Cited: Ark. Dep't of Human Servs. v. 

child had a substantial mood instability Denmon, 2009 Ark. 485, — S.W.3d — 

and had been adversely affected by the (2009); Hays v. Ark. HHS, 2009 Ark. App. 

chaos in the mother's home, and the fa- 864, — S.W.3d — (2009). 

9-27-335. Disposition — Dependent-neglected — Limitations. 

(a)(1) At least five (5) working days before ordering the Department 
of Human Services, excluding community-based providers, to provide or 
pay for family services in any case in which the department is not a 
party, the circuit court shall fax a written notice of intent to the Director 
of the Department of Human Services and to the attorney of the local 
office of chief counsel of the department. 

(2) At any hearing in which the department is ordered to provide 
family services, the court shall provide the department with the 
opportunity to be heard. 

(3) Failure to provide at least five (5) working days' notice to the 
department renders any part of the order pertaining to the department 
void. 

(b)(1) For purposes of this section, the court shall not specify a 

particular provider for placement or family services if the department is 

the payor or provider. 

(2)(A) The court may order a child to be placed or to remain in a 
placement if the court finds the placement is in the best interest of 
the child after hearing evidence from all parties. 

(B) A court may also order a child into a licensed or approved 
placement after a hearing where the court makes a finding that it is 
in the best interest of the child based on bona fide consideration of 
evidence and recommendations from all the parties. 
(c)(1) In all cases in which family services are ordered, the court shall 

determine the ability of the parent, guardian, or custodian to pay, in 

whole or in part, for these services. 

(2) The determination of ability to pay and the evidence supporting 
it shall be made in writing in the order ordering family services. 

(3) If the court determines that the parent, guardian, or custodian is 
able to pay, in whole or in part, for the services, the court shall enter a 
written order setting forth the amount the parent, guardian, or custo- 
dian is able to pay for the family services ordered and order the parent, 
guardian, or custodian to pay the amount periodically to the provider 
from whom family services are received. 

(d) Custody of a juvenile may be transferred to a relative or other 
individual only after a home study of the placement is conducted by the 
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department or by a licensed social worker who is approved to do home 
studies and submitted to the court in writing and the court determines 
that the placement is in the best interest of the juvenile. 
(e)(1)(A) The court shall enter an order transferring custody of a 
juvenile in a dependency-neglect case only after determining that 
reasonable efforts have been A made by the department to deliver 
family services designed to prevent the need for out-of-home place- 
ment and that the need for out-of-home placement exists. 

(B) The juvenile's health and safety shall be the paramount 

concern of the court in determining if the department could have 

made reasonable efforts to prevent the juvenile's removal. 

(2) If the court finds that reasonable efforts to deliver family services 

could have been made with the juvenile safely remaining at home but 

were not made, the court may: 

(A) Dismiss the petition; 

(B) Order family services reasonably calculated to prevent the 
need for out-of-home placement; or 

(C) Transfer custody of the juvenile despite the lack of reasonable 
efforts by the department to prevent the need for out-of-home 
placement if the transfer is necessary: 

(i) To protect the juvenile's health and safety; or 
(ii) To prevent the removal of the juvenile from the jurisdiction of 
the court. 

(f) In a case of medical neglect involving a child's receiving treatment 
through prayer alone in accordance with a religious method of healing 
in lieu of medical care, the adjudication order shall be limited to: 

(1) Preventing or remedying serious harm to the child; or 

(2) Preventing the withholding of medically indicated treatment 
from a child with a life-threatening condition. 

(g) No court may commit a juvenile found solely in criminal contempt 
to the Division of Youth Services of the Department of Human Services. 

(h) For purposes of this section, the court shall not order the 
department to expend or forward social security benefits for which the 
department is payee. 



History. Acts 1989, No. 273, § 34 
1997, No. 1227, § 10; 1999, No. 401, § 11 
1999, No. 1363, § 2; 2003, No. 1319, § 28 



§ 16; 2009, No. 956, §§ 15, 16; 2011, No. 
1175, § 7. 
Amendments. The 2011 amendment 



2003, No. 1809, § 12; 2005, No. 1990, added (b)(1) and (2). 

CASE NOTES 

Limited Jurisdiction. ous on its face, and although a court could 
Circuit court's February 26, 2009 order order DHS to make family services avail- 
directing the Arkansas Department of Hu- able, its custodial jurisdiction was limited 
man Services (DHS) to place the mother to juveniles. Ark. Dep't of Human Servs. v. 
at Timber Ridge Ranch clearly violated Denmon, 2009 Ark. 485, — S.W.3d — 
the plain language of subsection (b) of this (2009). 
section; therefore, the order was errone- 
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9-27-338. Permanency planning hearing. 

(a)(1) A permanency planning hearing shall be held to finalize a 
permanency plan for the juvenile: 

(A) No later than twelve (12) months after the date the juvenile 
enters an out-of-home placement; 

(B) After a juvenile has been in an out-of-home placement for 
fifteen (15) of the previous twenty-two (22) months, excluding trial 
placements and time on runaway status; or 

(C) No later than thirty (30) days after a hearing granting no 
reunification services. 

(2) If a juvenile remains in an out-of-home placement after the initial 
permanency planning hearing, a permanency planning hearing shall be 
held annually to reassess the permanency plan selected for the juvenile. 

(b)(1) This section does not prevent the Department of Human 
Services or the attorney ad litem from filing at any time prior to the 
permanency planning hearing a: 

(A) Petition to terminate parental rights; 

(B) Petition for guardianship; or 

(C) Petition for permanent custody. 

(2) A permanency planning hearing is not required prior to any of 
these actions. 

(c) At the permanency planning hearing, based upon the facts of the 
case, the circuit court shall enter one (1) of the following permanency 
goals, listed in order of preference, in accordance with the best interest 
of the juvenile: 

(1) Returning the juvenile to the parent, guardian, or custodian at 
the permanency planning hearing if it is in the best interest of the 
juvenile and the juvenile's health and safety can be adequately safe- 
guarded if returned home; 

(2) Authorizing a plan to return the juvenile to the parent, guardian, 
or custodian only if the court finds that: 

(A)(i) The parent, guardian, or custodian is complying with the 
established case plan and orders of the court, making significant 
measurable progress toward achieving the goals established in the 
case plan and diligently working toward reunification. 

(ii) A parent's, guardian's, or custodian's resumption of contact or 
overtures toward participating in the case plan or following the 
orders of the court in the months or weeks immediately preceding the 
permanency planning hearing are insufficient grounds for authoriz- 
ing a plan to return home as the permanency plan. 

(hi) The burden is on the parent, guardian, or custodian to 
demonstrate genuine, sustainable investment in completing the 
requirements of the case plan and following the orders of the court in 
order to authorize a plan to return home as the permanency goal; 

(B) The parent, guardian, or custodian is making significant and 
measurable progress toward remedying the conditions that caused 
the juvenile's removal and the juvenile's continued removal from the 
home; and 
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(C) The return of the juvenile to the parent, guardian, or custodian 
shall occur within a time frame that is consistent with the juvenile's 
developmental needs but no later than three (3) months from the date 
of the permanency planning hearing; 

(3) Authorizing a plan for adoption with the department filing a 
petition for termination of parental rights unless: 

(A) The juvenile is being cared for by a relative, including a minor 
foster child caring for his or her own child who is in foster care, and 
termination of parental rights is not in the best interest of the 
juvenile; 

(B) The department has documented in the case plan a compelling 
reason why filing such a petition is not in the best interest of the 
juvenile and the court approves the compelling reason as documented 
in the case plan; or 

(C)(i) The department has not provided to the family of the 
juvenile, consistent with the time period in the case plan, such 
services as the department deemed necessary for the safe return of 
the juvenile to the juvenile's home if reunification services were 
required to be made to the family. 

(ii) If the department has failed to provide services as outlined in 
the case plan, the court shall schedule another permanency planning 
hearing for no later than six (6) months; 

(4) Authorizing a plan to obtain a guardian for the juvenile; 

(5) Authorizing a plan to obtain a permanent custodian, including 
permanent custody with a fit and willing relative; or 

(6)(A) Authorizing a plan for another planned permanent living 
arrangement that shall include a permanent planned living arrange- 
ment and addresses the quality of services, including, but not limited 
to, independent living services, if age appropriate, and a plan for the 
supervision and nurturing the juvenile will receive. 

(B) Another Planned Permanent Living Arrangement (APPLA) 
shall be selected only if the department has documented to the circuit 
court a compelling reason for determining that it would not be in the 
best interest of the child to follow one (1) of the permanency plans 
identified in subdivisions (c)(l)-(5) of this section. 

(d) At every permanency planning hearing the court shall make a 
finding on whether the department has made reasonable efforts and 
shall describe the efforts to finalize a permanency plan for the juvenile. 

(e) A written order shall be filed by the court or by a party or party's 
attorney as designated by the court and distributed to the parties 
within thirty (30) days of the date of the hearing or prior to the next 
hearing, whichever is sooner. 

(f) If the court determines that the permanency goal is adoption, the 
department shall file the petition to terminate parental rights within 
thirty (30) days from the date of the permanency planning hearing that 
establishes adoption as the permanency goal. 
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History. Acts 1989, No. 273, § 37 
1995, No. 1337, § 9; 1997, No. 1227, § 12 
1999, No. 401, § 13; 2001, No. 1503, § 12 
2003, No. 1319, § 22; 2005, No. 1191, § 4 
2009, No. 956, § 17; 2011, No. 1175, § 8. 



Amendments. The 2011 amendment 
substituted "No later than twelve" for 
"Twelve" in (a)(1)(A). 



CASE NOTES 



Analysis 

Applicability. 
Custody Award. 
Failure to Preserve. 

Applicability. 

Mother who was denied reunification 
with her daughter and who contended 
that a circuit court erred in using a previ- 
ous version of this section, rather than the 
amended version, waived her contention 
that the amended version should have 
been applied by failing to object at the 
circuit court level. Lamontagne v. Ark. 
Dep't of Human Servs., 2010 Ark. 190, — 
S.W.3d — (2010). 

Custody Award. 

After a permanency hearing, the circuit 
court did not clearly err in placing the 
child in the custody of his mother under 
subsection (c) of this section; less than 
fourteen months prior to the final hearing, 
the father hit the child with the ruler. The 
child thrived in his mother's care, while 
the father needed to continue with 
therapy and complete anger-management 
classes. Collier v. Ark. Dep't of Human 
Servs., 2009 Ark. App. 565, — S.W.3d — 
(2009). 

Order granting foster parents' petition 
for adoption of a child and dismissing a 
maternal grandmother's petition for 
guardianship was proper because the trial 
court did not err by giving effect to the 
statutory preference for adoption. Davis- 
Lewallen v. Clegg, 2010 Ark. App. 627, — 
S.W.3d — (2010). 

After the Arkansas Department of Hu- 
man Services removed two children from 
a mother's home, the father claimed re- 
unification with him was the first prefer- 
ence set forth in subdivision (c)(1) of this 
section, but the preference meant return- 
ing the children to the parent from whom 
they had been taken; the father fell within 
the same statutory preference as the ma- 
ternal grandmother, to whom permanent 
custody had been awarded, "a fit and 



willing relative" under § 9-27-228(c)(5); 
the circuit court did not err in applying 
the statutory preferences. Mahone v. Ark. 
Dep't of Human Servs., 2010 Ark. App. 
820, — S.W.3d — (2010), rehearing de- 
nied, — Ark. App. — , — S.W.3d — , 2011 
Ark. App. LEXIS 144 (Feb. 23, 2011). 

Circuit court's permanency planning or- 
der, finding the best interests of two chil- 
dren dictated placement with their mater- 
nal grandmother rather than the father, 
was not clearly erroneous because the 
father had been unstable at times 
throughout the case, the children were 
happy living with their maternal grand- 
mother, and separating the children from 
their half-sibling would be very hard on 
the children. Mahone v. Ark. Dep't of Hu- 
man Servs., 2010 Ark. App. 820, — S.W.3d 
— (2010), rehearing denied, — Ark. App. 
— , — S.W.3d — , 2011 Ark. App. LEXIS 
144 (Feb. 23, 2011). 

Trial court did not err under subdivision 
(c)(5) of this section in determining that 
an award of permanent custody to a ma- 
ternal grandmother was in a child's best 
interest because it was contrary to the 
child's health and safety to be returned to 
the child's mother; the mother failed to 
maintain steady employment or a stable 
residence and had numerous criminal 
charges in the past several years. Beeson 
v. Ark. Dep't of Human Servs., 2011 Ark. 
App. 317, — S.W.3d — (2011). 

Failure to Preserve. 

Mother failed to preserve for appellate 
review her contention that a trial court's 
decision to terminate her parental rights 
was improper where the child had 
achieved permanency through a custodial 
placement with a relative under subsec- 
tion (c) of this section. The mother failed 
to designate the permanency-planning 
hearing in her notice of appeal, the tran- 
script of the permanency-planning hear- 
ing was not in the record, and there was 
no indication in the transcript of the ter- 
mination hearing that the mother ever 
raised this argument before the trial 
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court. Bryant v. Ark. Dep't of Human 
Servs., 2011 Ark. App. 390, — S.W.3d — 
(2011). 

9-27-339. Probation — Revocation. 

CASE NOTES 

Evidence. court's finding that he committed the 

State met its burden of proving by a criminal offense of misdemeanor theft by 

preponderance of the evidence that defen- receiving, in violation of § 5-36-106(a), 

dant failed to comply with the conditions the trial court did not err by revoking the 

of his probation where defendant was in minor's probation from a previous adjudi- 

possession of medication that was not cation. He was required to obey all state, 

prescribed to him, knew it was wrong, but federal, and municipal laws as a condition 

did not care about the consequences of his of his pro bation, and substantial evidence 

behavior W.T v. State 2009 Ark. App. supported the trial court > s decision to ad- 

773, — S.W.3d — (2009). judicate him delinquent. R.W. v. State, 

In a case in which a minor was adjudi- ^ A _ g w s& _ mm 

cated delinquent pursuant to the juvenile 

9-27-341. Termination of parental rights. 

(a)(1)(A) This section shall be a remedy available only to the Depart- 
ment of Human Services or a court-appointed attorney ad litem. 

(B) This section shall not be available for private litigants or other 
agencies. 

(2) This section shall be used only in cases in which the department 
is attempting to clear a juvenile for permanent placement. 

(3) The intent of this section is to provide permanency in a juvenile's 
life in all instances in which the return of a juvenile to the family home 
is contrary to the juvenile's health, safety, or welfare and it appears 
from the evidence that a return to the family home cannot be accom- 
plished in a reasonable period of time as viewed from the juvenile's 
perspective. 

(4)(A) A parent's resumption of contact or overtures toward partici- 
pating in the case plan or following the orders of the court following 
the permanency planning hearing and preceding the termination of 
parental rights hearing is an insufficient reason to not terminate 
parental rights. 

(B) The court shall rely upon the record of the parent's compliance 
in the entire dependency-neglect case and evidence presented at the 
termination hearing in making its decision whether it is in the 
juvenile's best interest to terminate parental rights. 
(b)(1)(A) The circuit court may consider a petition to terminate 
parental rights if the court finds that there is an appropriate 
permanency placement plan for the juvenile. 

(B) This section does not require that a permanency planning 
hearing be held as a prerequisite to the filing of a petition to 
terminate parental rights or as a prerequisite to the court's consid- 
ering a petition to terminate parental rights. 
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(2)(A) The petitioner shall serve the petition to terminate parental 
rights as required under Rule 5 of the Arkansas Rules of Civil 
Procedure, except: 

(i) Service shall be made as required under Rule 4 of the Arkansas 
Rules of Civil Procedure if the: 

(a) Parent was not served under Rule 4 of the Arkansas Rules of 
Civil Procedure at the initiation of the proceeding; 

(b) Parent is not represented by an attorney; or 

(c) Initiation of the proceeding was more than two (2) years ago; or 
(ii) When the court orders service of the petition to terminate 

parental rights as required under Rule 4 of the Arkansas Rules of 
Civil Procedure. 

(B) The petitioner shall check with the Putative Father Registry if 
the name or whereabouts of the putative father is unknown. 
(3) An order forever terminating parental rights shall be based upon 
a finding by clear and convincing evidence: 

(A) That it is in the best interest of the juvenile, including 
consideration of the following factors: 

(i) The likelihood that the juvenile will be adopted if the termina- 
tion petition is granted; and 

(ii) The potential harm, specifically addressing the effect on the 
health and safety of the child, caused by returning the child to the 
custody of the parent, parents, or putative parent or parents; and 

(B) Of one (1) or more of the following grounds: 

(i)(a) That a juvenile has been adjudicated by the court to be 
dependent-neglected and has continued to be out of the custody of the 
parent for twelve (12) months and, despite a meaningful effort by the 
department to rehabilitate the parent and correct the conditions that 
caused removal, those conditions have not been remedied by the 
parent. 

(b) It is not necessary that the twelve-month period referenced in 
subdivision (b)(3)(B)(i)(aJ of this section immediately precede the 
filing of the petition for termination of parental rights or that it be for 
twelve (12) consecutive months; 

(ii)(a) The juvenile has lived outside the home of the parent for a 
period of twelve (12) months, and the parent has willfully failed to 
provide significant material support in accordance with the parent's 
means or to maintain meaningful contact with the juvenile. 

(b) To find willful failure to maintain meaningful contact, it must 
be shown that the parent was not prevented from visiting or having 
contact with the juvenile by the juvenile's custodian or any other 
person, taking into consideration the distance of the juvenile's 
placement from the parent's home. 

(c) Material support consists of either financial contributions or 
food, shelter, clothing, or other necessities when the contribution has 
been requested by the juvenile's custodian or ordered by a court of 
competent jurisdiction. 

(d) It is not necessary that the twelve-month period referenced in 
subdivision (b)(3)(B)(ii)(aJ of this section immediately precede the 
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filing of the petition for termination of parental rights or that it be for 
twelve (12) consecutive months; 

(iii) The presumptive legal father is not the biological father of the 
juvenile and the welfare of the juvenile can best be served by 
terminating the parental rights of the presumptive legal father; 

(iv) A parent has abandoned the juvenile; 

(v)(a) A parent has executed consent to termination of parental 
rights or adoption of the juvenile, subject to the court's approval. 

(b) If the consent is executed under oath by a person authorized to 
administer the oath, the parent is not required to execute the consent 
in the presence of the court unless required by federal law or federal 
regulations; 

(yi)(a) The court has found the juvenile or a sibling dependent- 
neglected as a result of neglect or abuse that could endanger the life 
of the child, sexual abuse, or sexual exploitation, any of which was 
perpetrated by the juvenile's parent or parents or step-parent or 
step-parents. 

(b) Such findings by the juvenile division of circuit court shall 
constitute grounds for immediate termination of the parental rights 
of one (1) or both of the parents; 

(vii)(a) That other factors or issues arose subsequent to the filing of 
the original petition for dependency-neglect that demonstrate that 
return of the juvenile to the custody of the parent is contrary to the 
juvenile's health, safety, or welfare and that, despite the offer of 
appropriate family services, the parent has manifested the incapacity 
or indifference to remedy the subsequent issues or factors or reha- 
bilitate the parent's circumstances that prevent return of the juvenile 
to the custody of the parent. 

(b) The department shall make reasonable accommodations in 
accordance with the Americans with Disabilities Act of 1990, 42 
U.S.C. § 12101 et seq., to parents with disabilities in order to allow 
them meaningful access to reunification and family preservation 
services. 

(c) For purposes of this subdivision (b)(3)(B)(vii), the inability or 
incapacity to remedy or rehabilitate includes, but is not limited to, 
mental illness, emotional illness, or mental deficiencies; 

(viii) The parent is sentenced in a criminal proceeding for a period 
of time that would constitute a substantial period of the juvenile's 
life; or 

(ix)(a) The parent is found by a court of competent jurisdiction, 
including the juvenile division of circuit court, to: 

(1) Have committed murder or manslaughter of any juvenile or to 
have aided or abetted, attempted, conspired, or solicited to commit 
the murder or manslaughter; 

(2) Have committed a felony battery that results in serious bodily 
injury to any juvenile or to have aided or abetted, attempted, 
conspired, or solicited to commit felony battery that results in serious 
bodily injury to any juvenile; 
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(3) (A) Have subjected any juvenile to aggravated circumstances. 

(B) "Aggravated circumstances" means: 

(i) A juvenile has been abandoned, chronically abused, subjected to 
extreme or repeated cruelty, sexually abused, or a determination has 
been made by a judge that there is little likelihood that services to the 
family will result in successful reunification; or 

(ii) A juvenile has been removed from the custody of the parent or 
guardian and placed in foster care or in the custody of another person 
three (3) or more times in the last fifteen (15) months; 

(4) Have had his or her parental rights involuntarily terminated 
as to a sibling of the child; or 

(5) Have abandoned an infant, as defined at § 9-27-303(2). 

(b) This subchapter does not require reunification of a surviving 
child with a parent who has been found guilty of any of the offenses 
listed in subdivision (b)(3)(B)(ix)(aJ of this section. 
(c)(1) An order terminating the relationship between parent and 
juvenile divests the parent and the juvenile of all legal rights, powers, 
and obligations with respect to each other, including the right to 
withhold consent to adoption, except the right of the juvenile to inherit 
from the parent, that is terminated only by a final order of adoption. 
(2)(A)(i) Termination of the relationship between a juvenile and one 
(1) parent shall not affect the relationship between the juvenile and 
the other parent if those rights are legally established. 

(ii) If no legal rights have been established, a putative parent must 
prove that significant contacts existed with the juvenile in order for 
the putative parent's rights to attach. 

(iii) A court may terminate the rights of one (1) parent and not the 
other parent if the court finds that it is in the best interest of the 
child. 

(B)(i) When the petitioner has actual knowledge that an individual 
is claiming to be or is named as the putative parent of the juvenile 
and the paternity of the juvenile has not been judicially determined, 
the individual is entitled to notice of the petition to terminate 
parental rights. 

(ii) The notice shall identify the rights sought to be terminated and 
those that may be terminated. 

(iii) The notice shall further specify that the putative parent must 
prove that significant contacts existed with the juvenile for the 
putative parent's rights to attach. 

(3) An order terminating parental rights under this section may 
authorize the department to consent to adoption of the juvenile. 

(d) The court shall conduct and complete a termination of parental 
rights hearing within ninety (90) days from the date the petition for 
termination of parental rights is filed unless continued for good cause 
as articulated in the written order of the court. 

(e) A written order shall be filed by the court or by a party or party's 
counsel as designated by the court within thirty (30) days of the date of 
the termination hearing or before the next hearing, whichever is sooner. 
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(f) After the termination of parental rights hearing, the court shall 
review the case at least every six (6) months, and a permanency 
planning hearing shall be held each year following the initial perma- 
nency hearing until permanency is achieved for that juvenile. 
(g)(1)(A) A parent may withdraw consent to termination of parental 
rights within ten (10) calendar days after it was signed by filing an 
affidavit with the circuit clerk in the county designated by the 
consent as the county in which the termination of parental rights will 
be filed. 

(B) If the ten-day period ends on a weekend or legal holiday, the 
person may file the affidavit the next working day. 

(C) No fee shall be charged for the filing of the affidavit. 

(2) The consent to terminate parental rights shall state that the 
person has the right of withdrawal of consent and shall provide the 
address of the circuit clerk of the county in which the termination of 
parental rights will be filed. 



History. Acts 1989, No. 273, § 40; 
1991, No. 557, § 1; 1995, No. 811, § 1; 
1995, No. 909, § 1; 1995, No. 1335, § 7; 
1995, No. 1337, § 10; 1997, No. 1227, 
§ 13; 1999, No. 401, § 14; 1999, No. 1306, 
§ 1; 2001, No. 1503, § 14; 2003, No. 1166, 
§ 19; 2003, No. 1319, §§ 23, 24; 2005, No. 
1990, § 18; 2007, No. 587, §§ 21-23; 2009, 
No. 956, §§ 20, 21; 2011, No. 792, § 10; 
2011, No. 1175, § 9. 



Amendments. The 2011 amendment 
by No. 792 rewrote the introductory lan- 
guage of (b)(2)(A); and deleted "In addition 
to providing constructive notice of the 
hearing to terminate parental rights" at 
the beginning of (b)(2)(B). 

The 2011 amendment by No. 1175 in- 
serted (c)(2)(A)(iii). 



CASE NOTES 



Analysis 

Appeal. 

Best Interest of the Juvenile. 

Dependent-Neglected Juvenile. 

Due Process. 

Evidence. 

Failure to Preserve. 

Findings. 

Grandparents. 

Grounds. 

Indian Child Welfare Act. 

Jurisdiction. 

Unfitness of Parent. 

Appeal. 

In an appeal from a termination of pa- 
rental rights proceeding in which the 
mother's counsel filed a no-merit brief 
pursuant to the Linker-Flores decision 
and Ark. Sup. Ct. & Ct. App. R. 6-9(i), 
there had been full compliance with Rule 
6-9(i) and the appeal was without merit. 
The appellate court determined that the 
trial court's order to terminate the moth- 



er's parental rights was not clearly erro- 
neous, and the mother's counsel discussed 
the other rulings made by the trial court 
and explained why they would not support 
a meritorious appeal; the appellate court 
agreed with the mother's counsel. Gossett 
v. Ark. Dep't of Human Servs., 2010 Ark. 
App. 240, — S.W.3d — (2010). 

Best Interest of the Juvenile. 

In granting a petition to terminate a 
mother's parental rights to two children, a 
trial court properly conducted a best-in- 
terest analysis under subdivision (b)(3)(A) 
of this section and found that the likeli- 
hood that the children would be adopted 
was very high as the Arkansas Depart- 
ment of Human Services had an adoptive 
home for the children. Clingenpeel v. Ark. 
Dep't of Human Servs., 2011 Ark. App. 84, 
— S.W.3d — (2011). 

Trial court's finding that termination of 
the parental rights of a mother and a 
father under this section was in the child's 
best interest was clearly erroneous as 
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there was no evidence that either parent 
had ever physically abused or harmed the 
child or were a threat to do so in the 
future. While time was of the essence in 
most termination proceedings, it was 
markedly less so in this case given the fact 
that the child lived with his maternal 
grandparents, and the grandmother ex- 
pressly stated her desire that the child 
have continued contact with his parents. 
Cranford v. Ark. Dep't of Human Servs., 
2011 Ark. App. 211, — S.W.3d — (2011). 

Subdivision (b)(3)(A) of this section re- 
quired consideration of whether the ter- 
mination of parental rights was in a 
child's best interest, which consideration 
had to include consideration of the likeli- 
hood that the child would be adopted, but 
such likelihood did not have to be estab- 
lished by clear and convincing evidence. 
Since one of the caseworkers testified that 
the mother's daughter was adoptable by 
someone who could handle her needs, 
there thus was some evidence of adopt- 
ability, and even so, limited evidence of 
adoptability made no legal difference 
given the clear potential harm of return- 
ing custody of the child to the mother, 
who, according to the evidence, could not 
provide the stable environment needed by 
her child. Dority v. Ark. Dep't of Human 
Servs., 2011 Ark. App. 295, — S.W.3d — 
(2011). 

Termination of the mother's parental 
rights was proper pursuant to subdivi- 
sions (b)(3)(B)(ix)(a)(3)(5)(7) of this section 
because there was little likelihood that 
services to the family would result in 
successful reunification. Additionally, ter- 
mination was in the children's best inter- 
est under subdivisions (b)(3)(A)(i) and (ii) 
because there was a proper permanency 
plan for the children and the mother 
failed to maintain stable housing. Baker v. 
Ark. Dep't of Human Servs., 2011 Ark. 
App. 400, — S.W3d — (2011). 

Dependent-Neglected Juvenile. 

On appeal from the termination of her 
parental rights, the mother's argument 
that it was a logical fallacy and inconsis- 
tent with legislative intent under subdivi- 
sion (b)(3)(B)(i)(a) of this section that the 
definition of "dependent-neglected juve- 
nile" included a "dependent" child was 
without merit. The statute's clear and 
unambiguous language expressed that a 
dependent-neglected juvenile included a 



dependent juvenile. K.C. v. Ark. Dep't of 
Human Servs., 2010 Ark. App. 353, — 
S.W.3d — (2010), rehearing denied, K. C. 
v. Ark. Dep't of Human Servs., — Ark. 
App. — , — S.W3d — , 2010 Ark. App. 
LEXIS 482 (May 26, 2010), review denied, 
K. C. v. Ark. Dep't of Human Servs., — 
Ark. — , — S.W.3d — , 2010 Ark. LEXIS 
371 (June 24, 2010). 

As the parents' children were subjected 
to brutal physical beatings and were com- 
pelled to witness the public beatings of 
others at the order of their church leaders, 
and as the parents refused to seek and 
obtain safe and stable housing or employ- 
ment outside the church, their parental 
rights were properly terminated pursuant 
to this section. Parrish v. Ark. Dep't of 
Human Servs., 2011 Ark. 179, — S.W3d 
— (2011). 

Due Process. 

Affirming the termination of the moth- 
er's parental rights on subdivision 
(b)(3)(B)(vii)(a) of this section would have 
resulted in a violation of the mother's 
due-process rights because due process 
required, at a minimum, notice reason- 
ably calculated to afford a natural parent 
the opportunity to be heard prior to termi- 
nating his or her parental rights. The 
mother had no notice that her parental 
rights might be terminated based upon 
her mental deficiencies. K.C. v. Ark. Dep't 
of Human Servs., 2010 Ark. App. 353, — 
S.W3d — (2010), rehearing denied, K. C. 
v. Ark. Dep't of Human Servs., — Ark. 
App. — , — S.W.3d — , 2010 Ark. App. 
LEXIS 482 (May 26, 2010), review denied, 
K. C. v. Ark. Dep't of Human Servs., — 
Ark. — , — S.W.3d — , 2010 Ark. LEXIS 
371 (June 24, 2010). 

Evidence. 

Clear and convincing evidence sup- 
ported a best-interest finding as to the 
adoptability of a mother's children in a 
parental rights termination proceeding: 
the children's case worker, an adoption 
specialist, and a case manager with a 
developmental-disabilities program all 
testified that all three children were 
adoptable. Subdivision (a)(2) of this sec- 
tion did not require that the Arkansas 
Department of Human Services present 
proof that there were potential adoptive 
parents for these particular children. 
Henson v. Ark. Dep't of Human Servs., 
2009 Ark. App. 697, — S.W.3d — (2009). 
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Judgment terminating a mothers pa- 
rental rights to her minor children was 
affirmed because not only was the adopt- 
ability requirement of subdivision 
(b)(3)(A) of this section satisfied by the 
testimony of the adoption specialist and a 
caseworker, who said that the children 
were in pre-adoptive foster placements 
and that twelve families willing to adopt 
children had been identified but the 
mother continued to use drugs and place 
the children in potential harm. Davis v. 
Ark. Dep't of Human Servs. & Minor Chil- 
dren, 2009 Ark. App. 815, — S.W.3d — 
(2009). 

Termination of the father's parental 
rights to his child was appropriate pursu- 
ant to subdivisions (b)(3)(A) and (B) of this 
section because he continued to have con- 
tact with the child's mother after her 
persistent drug use caused her children to 
be removed from the home. The father 
further exhibited inappropriate and po- 
tentially dangerous anger and impulsive- 
ness and those factors, coupled with the 
termination of the father's parental rights 
in the child's sibling under subdivision 
(b)(3)(B)(ix)(a)(4), provided a sufficient ba- 
sis for the circuit court's termination de- 
cision. Tadlock v. Ark. Dep't of Human 
Servs., 2009 Ark. App. 821, — S.W.3d — 
(2009). 

Termination of the father's parental 
rights was appropriate pursuant to subdi- 
vision (b)(3)(A)(ii) of this section because 
it was in the child's best interest. In part, 
the father had not severed ties with the 
mother, who was a person with a long- 
term, unresolved drug problem, and evi- 
dence was presented that the father had 
an inability to control his anger, impulses, 
and emotions. Tadlock v. Ark. Dep't of 
Human Servs., 2009 Ark. App. 841, — 
S.W.3d — (2009). 

There was sufficient evidence of 
grounds for termination of a father's pa- 
rental rights because the father's failure 
to pay court-ordered child support, despite 
the apparent means to do so, constituted a 
ground for termination under subdivision 
(b)(3)(B)(ii)(a) of this section; additionally, 
the father's failure to comply with court 
orders, in particular the circuit court's 
repeated directions that he maintain 
weekly contact with the Arkansas Depart- 
ment of Human Services and provide 
proof of income, demonstrated that factors 
arose during the case that evidenced his 



indifference or incapacity to rehabilitate 
his circumstances. Banks v. Ark. Dep't of 
Human Servs., 2010 Ark. App. 53, — 
S.W.3d — (2010). 

Court properly terminated a parent's 
parental rights under this section as the 
evidence showed that the child was likely 
to be adopted by the foster parent and 
that the child's welfare and safety would 
be jeopardized if returned to the parent's 
custody; reunification had been unsuc- 
cessful, and the child had been in foster 
care for three years. Blakes v. Ark. Dep't of 
Human Servs., 2010 Ark. App. 379, — 
S.W.3d — (2010). 

There was no error in the termination of 
a parent's parental rights because the 
child was likely to be adopted, the child's 
safety was in jeopardy if returned to the 
parent, and the parent was incarcerated 
for 15 years. Barber v. Ark. HHS, 2010 
Ark. App. 381, — S.W.3d — (2010). 

Sufficient clear and convincing evi- 
dence, as required by subdivision (b)(3) of 
this section showed that termination of 
the mother's parental rights was in the 
best interest of the mother's child as the 
testimony showed that the child was 
likely to be adopted and that his mother 
failed, following incarceration, to show 
her ability to care for him or maintain 
stability. Reed v. Ark. Dep't of Human 
Servs. & Minor Child, 2010 Ark. App. 416, 
— S.W.3d — (2010). 

Termination of parental rights was 
proper, as at the time of the termination 
hearing, the 22-month old child had been 
out of the parent's care for more than 17 
months, and the parent had an ongoing 
drug problem. Timmons v. Ark. Dep't of 
Human Servs., 2010 Ark. App. 419, — 
S.W.3d — (2010). 

Clear and convincing evidence sup- 
ported the termination of a mother's pa- 
rental rights over her children pursuant 
to this section; the mother was a long- 
term drug addict and had made no efforts 
to comply with the goals of her case plan, 
including resolving criminal matters and 
finding suitable housing. Watkins v. Ark. 
Dep't of Human Servs., 2010 Ark. App. 
467, — S.W.3d — (2010). 

Sufficient evidence supported a trial 
court's finding that termination of a fa- 
ther's parental rights, pursuant to subdi- 
visions (b)(3)(B)(i)(a) and (b)(3)(B)(vii)(a) 
of this section, to his 29-month-old child, 
was in the child's best interests because 
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the father had abused the mother, suf- 
fered from a personality disorder, and 
admitted to having anger issues; the child 
had been previously adjudicated as depen- 
dent-neglected and had spent all but two 
months of his life in foster care. Porter v. 
Ark. Dep't of Human Servs., 2010 Ark. 
App. 680, — S.W.3d — (2010). 

Although a mother claimed there was a 
complete lack of evidence supporting the 
likelihood of her children's adoptability, 
sufficient evidence supported a trial 
court's finding that termination of the 
mother's parental rights was in the chil- 
dren's best interests, pursuant to subdivi- 
sion (b)(3)(A) of this section, because a 
caseworker for the Department of Human 
Services testified there were prospective 
adoptive parents for the children if paren- 
tal rights were terminated and someone 
had already inquired about adopting one 
child; the evidence of potential harm to 
the children was overwhelming because 
the mother failed to complete a drug treat- 
ment program, counseling, anger manage- 
ment classes, parenting classes, or drug 
screening. Smith v. Ark. Dep't of Human 
Servs., 2010 Ark. App. 747, — S.W.3d — 
(2010). 

When a mother and father admitted to 
being alcoholics, a trial court did not err in 
terminating the parental rights of the 
mother and father, pursuant to subdivi- 
sion (b)(3)(B)(i)(a) of this section, because 
during the pendency of the case, the 
mother tested positive for alcohol on two 
occasions and the father not only tested 
positive for alcohol but was also arrested 
for being in control of a vehicle while 
intoxicated; the child, who was removed 
from the parents' home at the age of five 
months old and had been out of the par- 
ents' custody for more than a year, suf- 
fered from Fetal Alcohol Syndrome. Pine 
v. Ark. Dep't of Human Servs., 2010 Ark. 
App. 781, — S.W3d — (2010). 

Termination of a mother's parental 
rights pursuant to this section was sup- 
ported by clear and convincing evidence as 
the mother abandoned the mother's child 
when the mother, who was a minor when 
the child was born, fled foster care for five 
to six months, and evidence indicated that 
the mother's failure to follow a circuit 
court's orders showed potential harm to 
the child. L.W v. Ark. Dep't of Human 
Servs., 2011 Ark. App. 44, — S.W.3d — 
(2011). 



Trial court properly found that termina- 
tion of a mother's parental rights was in 
the best interests of the children because 
at the termination hearing, the mother 
had no employment, no acceptable home 
for the children, and was still experienc- 
ing relapses with alcohol and metham- 
phetamine. Dawson v. Ark. Dep't of Hu- 
man Servs., 2011 Ark. App. 106, — S.W3d 
— (2011). 

Termination of a mother's parental 
rights was proper pursuant to subdivision 
(b)(3)(B) of this section, as the evidence 
revealed that although the mother 
stopped using cocaine, the mother could 
not remain drug-free; the mother com- 
pleted inpatient drug treatment only to 
later test positive for marijuana on a num- 
ber of occasions. Billings v. Ark. Dep't of 
Human Servs. & Minor Children, 2011 
Ark. App. Ill, — S.W3d — (2011). 

In a termination of parental rights pro- 
ceeding pursuant to this section, the trial 
court did not err in finding that the fa- 
ther's children were adoptable as the trial 
court had evidence from an Arkansas De- 
partment of Human Services caseworker 
that in her opinion, the children were 
adoptable and that there was at least one 
prospective family for some of the chil- 
dren. Woodall v. Ark. Dep't of Human 
Servs., 2011 Ark. App. 247, — S.W.3d — 
(2011). 

Failure to Preserve. 

Mother failed to preserve for appellate 
review her contention that a trial court's 
decision to terminate her parental rights 
was improper where the child had 
achieved permanency through a custodial 
placement with a relative under § 9-27- 
338(c). The mother failed to designate the 
permanency-planning hearing in her no- 
tice of appeal, the transcript of the perma- 
nency-planning hearing was not in the 
record, and there was no indication in the 
transcript of the termination hearing that 
the mother ever raised this argument be- 
fore the trial court. Bryant v. Ark. Dep't of 
Human Servs., 2011 Ark. App. 390, — 
S.W3d — (2011). 

Findings. 

In a termination of parental rights case, 
the trial court failed to hear evidence or 
make findings regarding the children's 
adoptability as required by subdivision 
(b)(3)(B) of this section. Therefore, its or- 
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der terminating the father's rights was 
reversed. Haynes v. Ark. Dep't of Human 
Servs., 2010 Ark. App. 28, — S.W.3d — 
(2010). 

In an appeal from the termination of a 
mother's parental rights, the Arkansas 
Department of Human Services (DHS) 
was required to establish at least one 
statutory ground in this section. The DHS 
established that (1) the child had been out 
of the mother's custody for at least 12 
months and DHS had made a meaningful 
effort to rehabilitate the mother and cor- 
rect the conditions that caused removal, 
yet despite those efforts, she had not rem- 
edied the conditions; and (2) other factors 
or issues had arisen after the filing of the 
original dependency-neglect petition that 
demonstrated return of the child would be 
contrary to the child's welfare. Gossett v. 
Ark. Dep't of Human Servs., 2010 Ark. 
App. 240, — S.W.3d — (2010). 

The Department of Human Services 
(DHS) engaged in meaningful efforts to 
rehabilitate a parent and reunify the par- 
ent's family, as provided in subdivision 
(b)(3)(B)(i)(a) of this section; while DHS 
did not initially provide adequate ser- 
vices, it provided services and referrals for 
a full year prior to a termination hearing, 
and during that year, the parent either 
failed to take advantage of the services or 
participated in them inconsistently. Tay- 
lor v. Ark. Dep't of Human Servs., 2010 
Ark. App. 362, — S.W.3d — (2010). 

As the Arkansas Department of Human 
Services (DHS) established grounds to 
terminate a mother's parental rights to 
her son, he was adoptable, and DHS had a 
proper permanency plan for him, the trial 
court's finding that termination of the 
mother's parental rights was in the child's 
best interest was not clearly erroneous. 
Rodgers v. Ark. Dep't of Human Servs., 
2010 Ark. App. 452, — S.W.3d — (2010). 

Trial court did not clearly err in finding 
clear and convincing evidence of grounds 
to terminate the parental rights of a 
mother and father under this section be- 
cause they failed to remedy the causes for 
removal and demonstrated an incapacity 
or indifference to remedying the problems 
that prevented return of their children; 
the father failed to comply with the case 
plan, demonstrated poor judgment in re- 
maining with the mother, and failed to 
establish any stable housing or employ- 
ment, and the mother was unable or un- 



willing to discontinue drug use, she failed 
to attend counseling until the petition to 
terminate was filed, she never held a 
steady job, she failed to pay court-ordered 
child support, she failed to establish 
proper housing, and her psychological 
evaluation demonstrated that she was a 
multi-drug abuser and that she had a 
borderline personality disorder, Vance v. 
Ark. Dep't of Human Servs., 2010 Ark. 
App. 778, — S.W.3d — (2010). 

There was no issue of arguable merit as 
to whether termination of the parental 
rights of a mother and father was in their 
children's best interest because the trial 
court clearly considered both parts of the 
two-part inquiry that required consider- 
ation of the potential harm to the children 
if returned to the parents and the likeli- 
hood of adoption in deciding termination 
was in the children's best interest; there 
was potential harm because the mother 
and father had no employment or home, 
and at least one of them had significant 
drug and psychological problems, and the 
children were deemed adoptable, even as 
a sibling pair. Vance v. Ark. Dep't of Hu- 
man Servs., 2010 Ark. App. 778, — S.W.3d 
— (2010). 

Termination of the mother's parental 
rights to her daughter was proper under 
subdivisions (b)(3)(B)(i)(a), (ii)(a), and 
(vii)(a) of this section because the mother 
failed to maintain stable housing, her con- 
tinuing drug use showed both an indiffer- 
ence to remedying the problems plaguing 
the family and the potential hardship to 
the child, and it was unclear how long it 
would take the mother to overcome her 
problem. Welch v. Ark. Dep't of Human 
Servs., 2010 Ark. App. 798, — S.W.3d — 
(2010). 

Grandparents. 

Termination of appellant father's paren- 
tal rights was not in his daughter's best 
interests because termination of the fa- 
ther's parental rights endangered his 
daughter's relationship with her paternal 
grandmother, in light of subdivision (c)(1) 
of this section. The circuit court found 
that relationship to be the most stable 
influence on the daughter. Caldwell v. Ark. 
Dep't of Human Servs., 2010 Ark. App. 
102, — S.W.3d — (2010). 

Termination of parental rights results 
in termination of all other familial rights 
flowing through that parent, pursuant to 
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subdivision (c)(1) of this section. Caldwell 
v. Ark. Dep't of Human Servs., 2010 Ark. 
App. 102, — S.W.3d — (2010). 

Trial court's decision to terminate a 
mother's parental rights was not clearly 
erroneous because the maternal grand- 
mother's home did not meet all relevant 
child-protection standards, and place- 
ment in her home would not be in the 
children's best interests since the grand- 
mother was married to a man who indi- 
cated that he did not want the children 
and had been accused of child maltreat- 
ment; the mother failed to demonstrate 
how the termination of her parental rights 
would completely remove the possibility 
that the grandmother could be a place- 
ment for the child because there was no 
indication that the grandmother would be 
ineligible to adopt the children if she met 
all of the necessary requirements. Davis v. 
Ark. Dep't of Human Servs., 2010 Ark. 
App. 469, — S.W.3d — (2010). 

Grounds. 

Arkansas Department of Human Ser- 
vices (DHS) presented evidence that the 
children, even though they had problems, 
were likely to be adopted, and termination 
of the mother's parental rights was proven 
to be in the children's best interests be- 
cause they had already been in foster care 
for twenty-four months and would be 
harmed by the uncertainty and lack of 
permanency inherent in continuing in fos- 
ter care indefinitely while their mother 
was in prison. Vasquez v. Ark. Dep't of 
Human Servs., 2009 Ark. App. 575, — 
S.W.3d — (2009). 

Trial court found aggravated circum- 
stances in the mother's case by her guilty 
plea to manslaughter in the death of one 
of the children, her failure to report the 
sexual abuse of another child by her hus- 
band, her failure to obtain medical or 
psychological help for her daughter after 
the abuse, and her continuing to have 
sexual relations with the abuser after she 
learned of her daughter's abuse; there was 
little likelihood that services to the family 
would result in successful reunification 
under subdivision (b)(3)(B)(ix)(a)(3)(£)(Z) 
of this section. Vasquez v. Ark. Dep't of 
Human Servs., 2009 Ark. App. 575, — 
S.W.3d — (2009). 

Where the father was arrested while 
driving to obtain opiates with his three- 
year-old child, the trial court adjudicated 



the child dependent based on neglect and 
the parents' drug abuse; the father was 
ordered to maintain stable housing and 
income, complete parenting classes, com- 
plete anger-management counseling, and 
submit to random drug screens. At the 
termination hearing, witnesses testified 
as to the father's failure to comply with 
the court's orders; because he continued to 
seek opiates, manipulated drug assess- 
ments, and did not maintain regular visits 
with the child, the trial court did not err 
by terminating his parental rights under 
subdivision (b)(3)(B)(i)(a) of this section. 
Loe v. Ark. Dep't of Human Servs., 2009 
Ark. App. 607, — S.W.3d — (2009). 

Trial court properly terminated the 
mother's parental rights under subdivi- 
sions (b)(3)(A) and (B) of this section, 
where the mother abandoned her children 
for eleven months and was unwilling to 
place their needs ahead of her own. Ridley 
v. Ark. Dep't of Human Servs., 2009 Ark. 
App. 618, — S.W.3d — (2009). 

Circuit court did not clearly err in find- 
ing that termination of parental rights 
was in four children's best interest where 
the court considered the potential harm in 
returning the children, their mother ex- 
posed them to pornography and gave 
them alcohol, the mother's husband raped 
the six-year-old, the mother failed to get a 
job or suitable housing, and the mother 
was pregnant with another child the 
mother could not support at the time of 
the termination hearing. Thomsen v. Ark. 
Dep't of Human Servs., 2009 Ark. App. 
687, — S.W3d — (2009). 

Although a father had taken all the 
recommended classes, maintained em- 
ployment, stayed drug-free, and had a 
decent living environment, a trial court 
did not err in emphasizing the child's 
distress when his father was around and 
in terminating the father's rights pursu- 
ant to subdivision (b)(3)(B)(i)(a) of this 
section. Bearden v. Ark. Dep't of Human 
Servs., 2009 Ark. App. 754, — S.W.3d — 
(2009). 

Trial court properly found that termina- 
tion of parental rights was in the child's 
best interest and that grounds existed 
pursuant to subdivisions (b)(3)(B)(i)(a), 
(ii)(a) and (vii)(a) of this section, including 
that the parents remained unable or un- 
willing to appreciate the nutritional and 
medical needs of the child. Davis v. Ark. 
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Dep't of Human Servs., 2009 Ark. App. 
872, — S.W.3d — (2009). 

Termination of the mother's parental 
rights was appropriate pursuant to subdi- 
visions (b)(3)(B)(i), (ii), (vii), and (viii) of 
this section because she was still, after all 
of the services she received, unable to 
provide a stable home for the child. At the 
time of the termination, the mother was 
incarcerated and unable to care for the 
child or achieve stability in a time frame 
consistent with the child's needs; further, 
the child had been out of her mother's 
custody for more than half of her young 
life. Ramsey v. Ark. Dep't of Human 
Servs., 2009 Ark. App. 1365, — S.W.3d — 
(2010). 

Order terminating the father's parental 
rights was affirmed because potential 
harm to the child existed if returned to the 
father's custody due to the father's history 
of domestic violence, his diagnosis of a 
personality disorder and borderline intel- 
lectual functioning, and his wife's para- 
noid schizophrenia. Dozier v. Ark. Dep't of 
Human Servs., 2010 Ark. App. 17, — 
S.W.3d — (2010). 

Circuit court did not clearly err in con- 
sidering the potential-harm factor of sub- 
division (b)(3)(A)(ii) of this section or in 
finding that termination of a father's pa- 
rental rights was in the child's best inter- 
est because the father lacked stable hous- 
ing, which was evidenced by the fact that 
home studies on his and his mother's 
residences were denied, he provided no 
proof of a stable income despite several 
court orders to do so, and he had paid only 
a fraction of the court-ordered child sup- 
port, despite his claim of having substan- 
tial earnings; the father's lack of stable 
housing and income and his failure to pay 
child support were contrary to the child's 
best interest. Banks v. Ark. Dep't of Hu- 
man Servs., 2010 Ark. App. 53, — S.W.3d 
— (2010). 

Although, in cases of termination of 
parental rights, the circuit court was con- 
sider the likelihood that the child would 
be adopted and the potential harm that 
could arise from returning the child into 
the parent's custody, pursuant to subdivi- 
sion (b)(3)(A) of this section, that portion 
of the statute was inapplicable because 
appellant father's child was not being 
placed for adoption. Rather, the child was 
in the custody of her mother. Caldwell v. 



Ark. Dep't of Human Servs., 2010 Ark. 
App. 102, — S.W.3d — (2010). 

Trial court did not err in terminating a 
mother's rights to her three children after 
19 months in custody under subdivision 
(b)(3)(B)(vii)(a) of this section based on the 
determination that two children were be- 
hind in their development and had been 
neglected and abused, and the mother's 
incarceration and inability to have the 
children with her. Fredrick v. Ark. Dep't of 
Human Servs., 2010 Ark. App. 104, — 
S.W.3d — (2010). 

Termination of the mother's parental 
rights was affirmed because the evidence 
demonstrated that all of the children were 
likely to be adopted and that their welfare 
and safety would be jeopardized if re- 
turned to their mother's custody and the 
Arkansas Department of Human Services 
adequately proved the statutory grounds 
as found by the trial court. Emmert v. Ark. 
Dep't of Human Servs., 2010 Ark. App. 
128, — S.W.3d — (2010). 

Termination of a mother's parental 
rights was proper, pursuant to subdivision 
(b)(3)(B) of this section, because, although 
the mother maintained negative drug 
screenings after completing drug treat- 
ment, at the time of the termination hear- 
ing she still had not complied with the 
trial court's directive that she live inde- 
pendently and obtain employment. Th- 
ompson v. Ark. Dep't of Human Servs., 
2010 Ark. App. 167, — S.W.3d — (2010). 

Termination of the mother's parental 
rights was proper under subdivisions 
(b)(3)(B)(i)(a), (ii), and (viii)(a) of this sec- 
tion because, by the time she had begun 
any semblance of serious effort in the 
case, the child had been in the custody of 
the Department of Human Services for 
eight months or more; during that time 
the mother tested positive for drugs sev- 
eral times; she was arrested and convicted 
on drug-related charges; the mother failed 
to obtain a psychological evaluation as 
ordered; she was inconsistent in visiting 
the child; and the mother's stated desire 
to achieve the goals of employment and 
education, while admirable, did not war- 
rant reversal. Devon v. Ark. Dep't of Hu- 
man Servs., 2010 Ark. App. 191, — S.W.3d 
— (2010). 

In a case in which a mother appealed 
the termination of her parental rights to 
her child, the trial court found by clear 
and convincing evidence that termination 



9-27-341 



FAMILY LAW 



110 



was in the child's best interests, consider- 
ing the likelihood that he would be 
adopted and the potential harm of return- 
ing him to his mother's custody. It also 
found the following two grounds had been 
proven: (1) the child had been adjudicated 
dependent-neglected and had continued 
to be out of the custody of his mother for 
12 months and, despite a meaningful ef- 
fort by the Arkansas Department of Hu- 
man Services to rehabilitate the mother 
and correct the conditions that caused 
removal, those conditions had not been 
remedied; and (2) other factors or issues 
arose subsequent to the filing of the origi- 
nal petition for dependency-neglect that 
demonstrated that return of the child to 
his mother's custody was contrary to his 
health, safety, or welfare. Churchwell v. 
Ark. Dep't of Human Servs., 2010 Ark. 
App. 237, — S.W.3d — (2010). 

In a case in which a mother appealed a 
circuit court order terminating her paren- 
tal rights to her two children, she unsuc- 
cessfully argued that there was insuffi- 
cient evidence to support the ruling, both 
as to grounds for termination and as to 
the termination being in the children's 
best interest. The circuit court found by 
clear and convincing evidence that: (1) the 
mother caused one child's severe burns; 
(2) the children were dependent-ne- 
glected; (3) they had continued out of the 
custody of the mother for 12 months; and 
(4) despite a meaningful effort by the 
Arkansas Department of Human Services 
to rehabilitate her and correct the condi- 
tions that caused removal, those condi- 
tions had not been remedied by the 
mother. Mason v. Ark. HHS, 2010 Ark. 
App. 251, — S.W.3d — (2010). 

On appeal from the termination of the 
mother's parental rights, while it was true 
that the mother was only separated from 
her child for three months prior to the 
termination hearing, the facts were undis- 
puted that the child was not in the moth- 
er's custody during that time; rather, the 
child was in the custody of the Arkansas 
Department of Human Services (DHS) 
and continued to be in DHS custody in 
excess of 12 months. As such, the second 
element of section subdivision 
(b)(3)(B)(i)(a) of this section was satisfied. 
K.C. v. Ark. Dep't of Human Servs., 2010 
Ark. App. 353, — S.W.3d — (2010), rehear- 
ing denied, K. C. v. Ark. Dep't of Human 
Servs., —Ark. App. — , — S.W.3d — , 2010 



Ark. App. LEXIS 482 (May 26, 2010), 
review denied, K. C. v. Ark. Dep't of Hu- 
man Servs., —Ark. — , — S.W.3d — , 2010 
Ark. LEXIS 371 (June 24, 2010). 

Termination of the mother's parental 
rights was improper because the third 
element of subdivision (b)(3)(B)(i)(a) of 
this section, that the parent had not rem- 
edied the conditions that caused removal, 
was not satisfied. It was impossible for the 
mother to have remedied the problems 
that caused removal because she was not 
the cause of the removal of the child, the 
child's grandmother was. K.C. v. Ark. 
Dep't of Human Servs., 2010 Ark. App. 
353, — S.W.3d — (2010), rehearing de- 
nied, K. C. v. Ark. Dep't of Human Servs., 
— Ark. App. — , — S.W.3d — , 2010 Ark. 
App. LEXIS 482 (May 26, 2010), review 
denied, K. C. v. Ark. Dep't of Human 
Servs., —Ark. — , — S.W.3d — , 2010 Ark. 
LEXIS 371 (June 24, 2010). 

In view of evidence that a mother failed 
to complete substance abuse programs 
and was indifferent to having her child in 
her life, which showed potential harm to 
the child if he were returned to her, her 
parental rights were properly terminated 
based on the "other factors" ground found 
in subdivision (b)(3)(B)(vii) of this section. 
Rodgers v. Ark. Dep't of Human Servs., 
2010 Ark. App. 452, — S.W.3d — (2010). 

Trial court's decision to terminate a 
mother's parental rights was not clearly 
erroneous because the mother's testimony 
that she was living in a hotel and continu- 
ing to use drugs well over a year after her 
children were taken into custody made it 
clear that the children would be subjected 
to a substantial risk of harm if they were 
returned to her custody. Davis v. Ark. 
Dep't of Human Servs., 2010 Ark. App. 
469, — S.W.3d — (2010). 

Trial court's decision to terminate a 
mother's parental rights was not clearly 
erroneous because there was no evidence 
showing that keeping the mother's paren- 
tal rights intact was any more likely to 
allow the children to stay together than 
termination; the testimony indicated that 
the children would likely be adopted, 
keeping the children with the mother 
would likely expose them to harm, and it 
was not clear from the evidence that the 
maternal grandmother would be a suit- 
able placement within a time frame suit- 
able for the children, if at all. Davis v. Ark. 
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Dep't of Human Servs., 2010 Ark. App. 
469, — S.W.3d — (2010). 

Termination of a mother's parental 
rights to children, who were previously 
adjudicated as dependent-neglected, was 
upheld because there was sufficient evi- 
dence to find that the mother failed to 
correct the conditions that caused the re- 
moval of the children. The termination 
was in the children's best interest because 
the foster parent was anxious to adopt, 
the children would suffer potential harm 
if they were returned to the mother's 
custody, and the mother was unable to 
maintain stable or adequate housing and 
was unemployed. Hughes v. Ark. Dep't of 
Human Servs. & Minor Children, 2C$L0 
Ark. App. 526, — S.W.3d — (2010). 

Trial court did not err in terminating a 
mother's parental rights to her child Be- 
cause there was substantial evidence that 
the return of the child to the mother was 
likely to result in serious emotional or 
physical damage to the child when the 
mother had abused drugs since she was 
twelve, and even though she was fully 
aware that she could lose parental rights 
to the child, she did not begin to comply 
with the case plan or court orders until 
she was incarcerated; the child had been 
in foster care most of her young life and 
needed a permanent home, and the 
mother had no driver's license, no job 
prospects, and only a "totally inappropri- 
ate" home with her grandmother. Allen v. 
Ark. Dep't of Human Servs., 2010 Ark. 
App. 608, — S.W.3d — (2010). 

Finding that parents' ongoing issues 
with mental instability, environmental 
neglect, and marital troubles warranted 
termination of their parental rights was 
not clearly erroneous, and one ground to 
terminate their rights under subdivision 
(b)(3)(B) of this section was proven as 
their rights to an older child had previ- 
ously been terminated. Masterson-Heard 
v. Ark. Dep't of Human Servs., 2010 Ark. 
App. 623, — S.W.3d — (2010). 

Judgment terminating the mother's pa- 
rental rights to her son was reversed 
because both the mother and the child had 
mental problems that required treatment 
and therapy, and their mutual love and 
affection was something that should not 
be lightly dismissed considering the 
child's prospects for happiness. Grant v. 
Ark. Dep't of Human Servs., 2010 Ark. 
App. 636, — S.W.3d — 2010). 



Judgment terminating the mother's pa- 
rental rights was affirmed because the 
trial court was faced with evidence that 
the mother drank during unsupervised 
visits with the child, that the mother 
exhibited resistance to constructive coach- 
ing, and the mother's job status was 
shaky. Edwards v. Ark. Dep't of Human 
Servs., 2010 Ark. App. 739, — S.W.3d — 
(2010). 

Termination of the father's parental 
rights was proper pursuant to subdivision 
(a)(3) of this section because the children 
were very young when they were removed 
from the father's custody and they had 
resided in foster care for well over one 
year; the children's need for permanency 
and stability was evident; the father had 
little regard for the children's well-being 
while they were in his custody; he was 
convicted of the crime of endangering 
their welfare; he possessed multiple con- 
victions for other criminal offenses; and 
his lack of judgment reflected poorly on 
his capacity to care for the children. 
Johnson v. Ark. Dep't of Human Servs., 
2010 Ark. App. 763, — S.W.3d — (2010). 

Order terminating a father's parental 
rights to his child pursuant to subdivision 
(b)(3)(B)(i)(a) of this section was proper 
because he had a disturbing history of 
drug abuse and had failed to learn from 
his previous drug conviction and incar- 
ceration; he had lived with the child only a 
few months during the child's lifetime and 
seemingly spent much of that time taking 
drugs. Hoffman v. Ark. Dep't of Human 
Servs., 2010 Ark. App. 856, — S.W.3d — 
(2010). 

Termination of the mother's parental 
rights to two of her sons was appropriate 
because the trial court specifically consid- 
ered the likelihood that the juveniles 
would be adopted and the potential harm, 
specifically the negative impact on the 
health and safety of the juveniles, if they 
were returned to the custody of their 
mother. The trial court also found that two 
statutory grounds under subdivisions 
(b)(3)(B)(i) and (ii) of this section were 
present; in part, the correction of the 
conditions that caused removal had not 
been remedied. Myers v. Ark. Dep't of 
Human Servs., 2011 Ark. 182, — S.W.3d 
— (2011). 

Termination of the father's parental 
rights was appropriate pursuant to subdi- 
vision (b)(3) of this section because he 



9-27-341 



FAMILY LAW 



112 



failed to remedy the conditions that 
caused removal by failing to obtain hous- 
ing and employment separate and apart 
from the religious ministry, despite the 
Arkansas Department of Human Service's 
meaningful efforts. Seago v. Ark. Dep't of 
Human Servs., 2011 Ark. 184, — S.W.3d 
— (2011). 

Grounds for termination of parental 
rights were proven by clear and convinc- 
ing evidence that the parents were under 
the sway of a quasi-religious organization 
headed by an individual who had been 
convicted of violating the Mann Act; the 
circuit court found parents' testimony 
that they would not permit abuse of their 
children was not credible. Krantz v. Ark. 
Dep't of Human Servs., 2011 Ark. 185, — 
S.W.3d — (2011). 

Termination of the father's parental 
rights was appropriate because it was in 
the child's best interest under subdivision 
(b)(3)(A) of this section to do so. An adop- 
tion specialist testified that the child 
would likely be adopted and potential 
harm included the father's unwillingness 
to comply with the case plan by failing to 
find suitable housing outside the religious 
ministry. Reid v. Ark. Dep't of Human 
Servs., 2011 Ark. 187, — S.W.3d — (2011). 

Termination of the father's parental 
rights was appropriate under subdivision 
(b)(3)(B)(i)(a) of this section because the 
children had been out of the home for over 
12 months and, despite a meaningful ef- 
fort by the Department of Human Ser- 
vices to rehabilitate the parent and cor- 
rect the conditions that caused removal, 
those conditions had not been remedied. 
The father did not attend all of his re- 
quired counseling sessions and attended 
only one staffing meeting; more signifi- 
cantly, he admitted that he failed to obtain 
housing and employment separate and 
apart from the religious ministry. Reid v. 
Ark. Dep't of Human Servs., 2011 Ark. 
187, — S.W.3d — (2011). 

Termination of a mother's parental 
rights in four children was appropriate 
under subdivision (b)(3)(B)(i)(a) of this 
section where the mother refused to ad- 
dress a drug problem, attend counseling, 
or complete parenting classes, in direct 
defiance of court orders and in contraven- 
tion of recommendations. Richmond v. 
Ark. Dep't of Human Servs., 2011 Ark. 
App. 36, — S.W.3d — (2011). 



Trial court did not err in terminating a 
mother's parental rights to her two chil- 
dren pursuant to subdivision 
(b)(3)(B)(i)(a) of this section because the 
record was clear that the mother had a 
problem abusing prescription drugs and 
refused to acknowledge it; adoptability of 
the children was not an issue, given testi- 
mony that families were prepared to 
adopt them. Harper v. Ark. Dep't of Hu- 
man Servs., 2011 Ark. App. 280, — S.W.3d 
— (2011). 

Trial court did not err in terminating a 
father's parental rights to his two children 
pursuant to subdivision (b)(3)(B)(vii)(a) of 
this section because his continued use of 
illegal drugs showed an indifference to 
remedying the problems plaguing the 
family and potential harm to the children; 
he failed to submit to random drug 
screens. Allen v. Ark. Dep't of Human 
Servs., 2011 Ark. App. 288, — S.W.3d — 
(2011). 

Although children were removed from a 
mother's home based on a report of sexual 
abuse, a circuit court did not err in relying 
on subdivision (b)(3)(B)(vii)(a) of this sec- 
tion to support termination of the moth- 
er's parental rights because subsequent 
issues arose concerning the chronic vio- 
lence in the mother's home, including: (1) 
the mother's continuing cohabitation with 
the man who perpetrated the violence; (2) 
the mother's threats towards agency 
workers; and (3) the mother's need for 
counseling. Porter v. Ark. Dep't of Human 
Servs., 2011 Ark. App. 342, — S.W.3d — 
(2011). 

Termination of the mother's parental 
rights was proper pursuant to subdivi- 
sions (b)(3)(B)(ix)(a)(3)(B)(7) of this section 
because there was little likelihood that 
services to the family would result in 
successful reunification. Additionally, ter- 
mination was in the children's best inter- 
est under subdivisions (b)(3)(A)(i) and (ii) 
because there was a proper permanency 
plan for the children and the mother 
failed to maintain stable housing. Baker v. 
Ark. Dep't of Human Servs., 2011 Ark. 
App. 400, — S.W.3d — (2011). 

Since a mother's appeal challenged only 
one of the three grounds listed by the trial 
court for termination of the mother's pa- 
rental rights under subdivision (b)(3)(B) of 
this section, leaving unchallenged the two 
alternative grounds on which the trial 
court relied, the court would not reverse 
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the judgment. Martin v. Ark. Dep't of 
Human Servs., 2011 Ark. App. 423, — 
S.W.3d — (2011). 

Indian Child Welfare Act. 

Trial court did not err in terminating a 
mother's parental rights to her child be- 
cause its order could easily be construed 
as making the necessary finding under 
the Indian Child Welfare Act of 1978, 25 
U.S.C.S. § 1912(f), that there was proof 
beyond a reasonable doubt that the moth- 
er's continued custody was likely to result 
in serious emotional or physical damage 
to the child; the trial court found that the 
Arkansas Department of Human Services 
had proven beyond a reasonable doubt 
grounds under subdivision (b)(3)(B)(i)(a) 
of this section because the child had been 
in foster care for seventeen months, and 
the mother had not corrected the condi- 
tions that caused removal. Allen v. Ark. 
Dep't of Human Servs., 2010 Ark. App. 
608, — S.W.3d — (2010). 

Jurisdiction. 

Mother did not preserve for review the 
argument that service of a petition to 
terminate parental rights by warning or- 
der pursuant to Ark. R. Civ. P. 4(f) was not 
sufficient because her attorney was pro- 
vided with notice under Ark. R. Civ. P. 5, 
the Arkansas Department of Human Ser- 
vices satisfied the requirement of diligent 
inquiry provided in Rule 4, and at no time 
during the initial hearing on the petition 
for termination of the mother's parental 
rights was an objection made or a ruling 
requested on the issue of whether service 
was proper; because the mother was rep- 
resented by counsel throughout the pro- 
ceedings, service was properly made upon 
counsel of record pursuant to Rule 5, the 
circuit court had jurisdiction, and it was 
the mother's responsibility to stay in- 
formed and keep her attorney informed of 
her current address. Blackerby v. Ark. 
Dep't of Human Servs., 2009 Ark. App. 
858, — S.W.3d — (2009). 

Unfitness of Parent. 

Where a daycare worker reported that a 
child had an adult-sized hand print on her 



face, she often wore dirty diapers, and her 
clothes smelled of marijuana, the father 
partially complied with the case plan and 
court orders while the child was in foster 
custody but did not correct the underlying 
problems that led to the child's abuse and 
neglect; the father failed to take his medi- 
cation, his mental illness was untreated, 
and his work history showed frequent job 
changes. The trial court did not err by 
terminating the father's parental rights 
under subdivision (b)(3)(B)(i)(a) of this 
section based on a finding that the child 
would be subject to potential harm if re- 
turned to his custody. Byers v. Ark. Dep't 
of Human Servs., 2009 Ark. App. 581, — 
S.W.3d — (2009). 

When the children were removed from 
the home and adjudicated dependent 
based on physical abuse and parental un- 
fitness due to drug use, the mother failed 
to maintain appropriate housing and em- 
ployment, did not follow the recommenda- 
tions of her psychological evaluation, or 
remain drug free. The trial court did not 
err by terminating her parental rights 
under subdivision (b)(3)(B)(vii)(a) of this 
section; the mother's appeal was frivolous. 
McKellar v. Ark. Dep't of Human Servs., 
2009 Ark. App. 781, — S.W.3d — (2009). 

Clear and convincing evidence sup- 
ported the termination of a parent's pa- 
rental rights where the psychological ex- 
aminer who examined the parent testified 
that the parent presented with frank 
paranoia and mistrust and that any pos- 
sibility for reunification would come only 
after the parent received psychiatric 
treatment and substance-abuse analysis. 
Aday v. Ark. Dep't of Human Servs., 2010 
Ark. App. 677, — S.W3d — (2010). 

Termination of a father's parental 
rights was proper under this section as it 
removed the children from the father's 
continuing violence and was in the best 
interests of the children; the fact that the 
children were remaining with the mother 
did not deprive the children of perma- 
nency as the mother was their most stable 
influence. Hayes v. Ark. Dep't of Human 
Servs., 2011 Ark. App. 21, — S.W3d — 
(2011). 
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9-27-348. Publication of proceedings. 

RESEARCH REFERENCES 

ALR. State Statutes or Ordinances Re- dural Matters. 38 A.L.R.6th 1. 
quiring Persons Previously Convicted of State Statutes or Ordinances Requiring 

Crime to Register with Authorities as Ap- Persons Previously Convicted of Crime to 

plied to Juvenile Offenders — Constitu- Register with Authorities as Applied to 

tional Issues. 37 A.L.R.6th 55. Juvenile Offenders — Expungement, Stay 

State Statutes or Ordinances Requiring or Deferral, Exceptions, Exemptions, and 

Persons Previously Convicted of Crime to Waiver. 39 A.L.R.6th 577 
Register with Authorities as Applied to 
Juvenile Offenders — Duty to Register, 
Requirements for Registration, and Proce- 

9-27-355. Placement of juveniles. 

(a) The court shall not specify a particular provider for placement of 
any foster child. 

(b)(1) A relative of a juvenile placed in the custody of the Department 
of Human Services shall be given preferential consideration for place- 
ment if the relative caregiver meets all relevant child protection 
standards and it is in the best interest of the juvenile to be placed with 
the relative caregiver. 

(2) Placement or custody of a juvenile in the home of a relative or 
other person shall not relieve the department of its responsibility to 
actively implement the goal of the case. 
(3)(A) The juvenile shall remain in a licensed or approved foster 
home, shelter, or facility or an exempt child welfare agency as denned 
at § 9-28-402(12) until the home is opened as a regular foster home, 
as a provisional foster home if the person is a relative to one of the 
children in the sibling group, including step-siblings, or the court 
grants custody of the juvenile to the relative or person after a written 
approved home study is presented to the court. 
(B) For placement only with a relative: 

(i) The juvenile and the juvenile's siblings or step-siblings may be 
placed in the home of a relative on a provisional basis for up to six (6) 
months pending the relative's home being opened as a regular foster 
home; 

(ii) If the relative opts to have his or her home opened as a 
provisional foster home, the relative shall not be paid a board 
payment until the relative meets all of the requirements and his or 
her home is opened as a regular foster home; 

(iii) Until the relative's home is opened as a regular foster home, 
the relative may apply for and receive benefits for which the relative 
may be entitled due to the placement of the juvenile in the home, such 
as benefits under the Transitional Employment Assistance Program, 
§ 20-76-401, and food stamps; and 

(iv) If the relative's home is not fully licensed as a foster home after 
six (6) months of the placement of the juvenile and the siblings or 
step-siblings in the home: 
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(a) The department shall remove the juvenile and any of the 
siblings or step-siblings from the relative's home and close the 
relative's provisional foster home; or 

(b) The court shall remove custody from the department and grant 
custody of the juvenile to the relative subject to the limitations 
outlined in subdivision (b)(4) of this section. 

(4) If the court grants custody of the juvenile and any siblings or 
step-siblings to the relative or other person: 

(A)(i) The juvenile and any siblings or step-siblings shall not be 
placed back in the custody of the department while remaining in the 
home of the relative or other person. 

(ii) The juvenile and any siblings or step-siblings shall not be 
removed from the custody of the relative or other person, placed in 
the custody of the department, and then remain or be returned to the 
home of the relative or other person while remaining in the custody 
of the department; 

(B) The relative or other person shall not receive any financial 
assistance, including board payments, from the department, except 
for financial assistance for which the relative has applied and for 
which the relative or other person qualifies under the program 
guidelines, such as the Transitional Employment Assistance Pro- 
gram, § 20-76-401, food stamps, Medicaid, and the federal adoption 
subsidy; and 

(C) The department shall not be ordered to pay the equivalent of 
board payments or adoption subsidies to the relative or other person 
as reasonable efforts to prevent removal of custody from the relative. 
(c)(1) Juveniles who are in the custody of the department shall be 

allowed trial placements with parents or the person from whom custody 
was removed for a period not to exceed sixty (60) days. 

(2) At the end of sixty (60) days, the court shall either place custody 
of the juvenile with the parent or the person from whom custody was 
removed, or the department shall return the juvenile to a licensed or 
approved foster home, shelter, or facility or an exempt child welfare 
agency as defined in § 9-28-402(12). 

(d) When a juvenile leaves the custody of the department and the 
court grants custody to the parent or another person, the department is 
no longer legal custodian of the juvenile, even if the juvenile division of 
circuit court retains jurisdiction. 

History. Acts 2003, No. 1319, § 26; accordingly; in (b)(3)(A), substituted "9- 

2005, No. 874, § 1; 2007, No. 587, §§ 26, 28-402(12)" for "9-28-402," and inserted 

27; 2011, No. 591, § 7. "to one of the children in the sibling group, 

Amendments. The 2011 amendment including step-siblings"; inserted "and the 

deleted former (a), (b)(1), and (b)(3) and juvenile's siblings or step-siblings" in 

redesignated former (b)(2) as (a); redesig- (b)(3)(B)(i); inserted "and the siblings or 

nated former (c) through (e) as (b) through step-siblings" in (b)(3)(B)(iv); inserted 

(d); and, in (b)(1), substituted "Depart- "and any of the siblings or step-siblings" 

ment of Human Services" for "depart- in (b)(3)(B)(iv)(a), (b)(4), (b)(4)(A)(i) and 

ment"; deleted former (b)(3) and redesig- (ii); substituted "subdivision (b)(4)" for 

nated the remaining subdivisions "subdivision (c)(5)" in (b)(3)(B)(iv)(6); and 
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inserted "or the person from whom cus- 
tody was removed" in (c)(1) and (c)(2). 

9-27-356. Juvenile sex offender assessment and registration. 

RESEARCH REFERENCES 



ALR. State Statutes or Ordinances Re- 
quiring Persons Previously Convicted of 
Crime to Register with Authorities as Ap- 
plied to Juvenile Offenders — Constitu- 
tional Issues. 37 A.L.R.6th 55. 

State Statutes or Ordinances Requiring 
Persons Previously Convicted of Crime to 
Register with Authorities as Applied to 
Juvenile Offenders — Duty to Register, 
Requirements for Registration, and Proce- 



dural Matters. 38 A.L.R.6th 1. 

State Statutes or Ordinances Requiring 
Persons Previously Convicted of Crime to 
Register with Authorities as Applied to 
Juvenile Offenders — Expungement, Stay 
or Deferral, Exceptions, Exemptions, and 
Waiver. 39 A.L.R.6th 577. 



CASE NOTES 



Registration Proper. 

Trial court abided by the prohibition 
contained in this section not to consider a 
juvenile's refusal to admit the offense be- 
cause although the trial court did mention 
the juvenile's refusal to admit that he 
raped his cousin, it expressly stated that 
it did not take that fact into consideration 
in deciding whether the juvenile was to 
register as a juvenile sex offender; in- 
stead, the trial court focused on that por- 
tion of the Community Notification Risk 
Assessment and testimony indicating that 
the juvenile failed to make progress in the 
program specially designed for him that 
did not require him to admit his trans- 



gressions. T.Y.R. v. State, 2010 Ark. App. 
475, — S.W.3d — (2010). 

Trial court's conclusion that defendant 
juvenile had to register as a sex offender 
was not clearly erroneous because the 
trial court found that the juvenile's pros- 
pects for rehabilitation were unlikely; 
that finding was based on testimony and 
evidence that, after almost two years, the 
juvenile had failed to make significant 
progress in treatment and that the prog- 
nosis for his completing the program was 
poor. T.Y.R. v. State, 2010 Ark. App. 475, 
— S.W.3d — (2010). 

Cited: CM. v. State, 2010 Ark. App. 
695, — S.W.3d — (2010). 



9-27-359. Fifteenth-month review hearing. 

(a) A hearing shall be held to determine whether the Department of 
Human Services shall file a petition to terminate parental rights if: 

(1) A juvenile has been in an out-of-home placement for fifteen (15) 
continuous months, excluding trial placements and time on runaway 
status; and 

(2) The goal at the permanency planning hearing was either reuni- 
fication or another planned permanent living arrangement. 

(b) The circuit court shall authorize the department to file a petition 
to terminate parental rights unless: 

(1)(A) The child is being cared for by a relative or relatives; and 

(B) Termination of parental rights is not in the best interest of the 
child; 

(2)(A) The department has documented in the case plan a compelling 
reason why filing a petition is not in the best interest of the child; and 
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(B) The court approves the compelling reason as documented in 

the case plan; or 

(3) The department has not provided to the family of the juvenile, 
consistent with the time period in the case plan, the services the 
department deemed necessary for the safe return of the child to the 
child's home if reunification services were required to be made to the 
family. 

(c) If the court determines the permanency goal to be adoption, the 
department shall file a petition to terminate parental rights no later 
than the fifteenth month of the child's entry into foster care. 

(d) If the court finds that the juvenile should remain in an out-of- 
home placement, either long-term or otherwise, the juvenile's case shall 
be reviewed every six (6) months, with an annual permanency planning 
hearing. 

(e) A written order shall be filed by the court or by a party or party's 
attorney as designated by the court and distributed to the parties 
within thirty (30) days of the date of the hearing or prior to the next 
hearing, whichever is sooner. 

History. Acts 2005, No. 1191, § 5; 2011, The 2011 amendment by No. 1175 sub- 
No. 793, § 8; 2011, No. 1175, § 10. stituted "adoption" for "termination of pa- 
Amendments. The 2011 amendment rental rights" in (c). 
by No. 793 redesignated (a)(2)(A) and (B) 
as (a)(2). 

9-27-363. Foster youth transition. 

(a) A circuit court shall continue jurisdiction over a juvenile who has 
reached eighteen (18) years of age to ensure compliance with § 9-28- 
114. 

(b) This section does not limit the discretion of a circuit court to 
continue jurisdiction for other reasons as provided for by law. 

(c) A court may terminate jurisdiction upon a showing that: 

(1) The Department of Human Services has complied with this 
section; or 

(2) The juvenile has refused the services. 

History. Acts 2009, No. 391, § 1; 2011, Amendments. The 2011 amendment 

No. 591, § 8. deleted former (a) through (h) and redes- 

A.C.R.C. Notes. ACRC staff has deter- ignated former (i)(l) as (a), former (i)(2) as 

mined that "§ 9-28-114" was meant to be (b), and former (i)(3) through (i)(3)(A) as 

substituted for "this section" in (a), but the (c) through (c)(2); substituted " § 9-28-114" 

word "section" was inadvertently omitted, for "this section" in (a); and substituted 

The word "section" should have been in- "Department of Human Services" for "de- 

cluded in the stricken language. partment" in (c)(1). 
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9-27-365. No reunification hearing. 

CASE NOTES 

Analysis hear the parents' appeal. Calahan v. Ark. 

Dep't of Human Servs., 2011 Ark. App. 

Final Judgment Rule. 165 > - SW3d ~ ( 2011 >- 

Findings. Findings. 

Final Judgment Rule. . 0rder terminating reunification ser- 

.,,,,!,, , , vices as to a mothers two children was 

As the parents only challenged an order becauge ^ ^ cQurt gubstan _ 

of no-reunification announced at an adju- tially complied with sub division 

dication hearing and alluded to in an ( c )(2)(A)(v) of this section by making spe- 

adjudication order, as a no-reunification cinc findings that the children had been 

order was not entered and the adjudica- removed from the mother's custody on 

tion order did not dispose of the issue, three occasions and that the children had 

there was no final, appealable order ter- been successfully placed with their father 

minating reunification services under and were without need of further services. 

subsection (a) of this section; accordingly, Coleman v. Ark. Dep't of Human Servs., 

the appellate court lacked jurisdiction to 2010 Ark. App. 851, — S.W.3d — (2010). 

9-27-367. Court costs, fees, and fines. 

(a) The juvenile division of the circuit court may order the following 
court costs, fees, and fines to be paid by adjudicated defendants to the 
Circuit Court Juvenile Division Fund as provided for in § 16-13-326: 

(1) The court may assess an adjudicated delinquent court costs not to 
exceed thirty-five dollars ($35.00) as provided under § 9-27-330(a)(6); 

(2) The court may assess an adjudicated family in need of services 
court costs not to exceed thirty-five dollars ($35.00) as provided under 
§ 9-27-332(a)(8); 

(3) The court may order a probation fee for juveniles adjudicated 
delinquent not to exceed twenty dollars ($20.00) per month as provided 
under § 9-27-330(a)(5); 

(4) The court may order a juvenile service fee for an adjudicated 
family in need of services not to exceed twenty dollars ($20.00) per 
month as provided under § 9-27-332(a)(9); 

(5) The court may order a fine for adjudicated delinquents of not 
more than five hundred dollars ($500) as provided under § 9-27- 
330(a)(8); 

(6) The court may order a fine for an adjudicated family in need of 
services of not more than five hundred dollars ($500) as provided under 
§ 9-27-332(a)(7); and 

(7) A juvenile intake or probation officer may charge a diversion fee 
limited to no more than twenty dollars ($20.00) per month as provided 
under § 9-27-323. 

(b) The court shall direct that the juvenile division court costs and 
fees be collected, maintained, and accounted for in the same manner as 
juvenile probation and juvenile services fees as provided for in § 16- 
13-326. 
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History. Acts 2011, No. 1175, § 11. 
Subchapter 4 — Division of Dependency-Neglect Representation 

SECTION. SECTION. 

9-27-401. Creation — Representation for 9-27-402. Case plans, 
children and parents. 



A.C.R.C. Notes. Acts 2011, No. 923, 
§ 29, provided: "DEPENDENCY-NE- 
GLECT REPRESENTATION APPRO- 
PRIATION TRANSFER AUTHORITY. 
The Administrative Office of the Courts 
shall receive approval from the Chief Fis- 
cal Officer of the State and Arkansas Leg- 
islative Council or Joint Budget Commit- 
tee to transfer funds and appropriations 
between Item Numbers (01), (02), (03) (A) 
and (C) and (06) of Section 10 herein for 
the payment of employees and/or contrac- 
tors providing legal services for the Divi- 
sion of Dependency-Neglect Representa- 
tion. Determining the maximum number 
of employees and the maximum amount of 
appropriation and general revenue fund- 
ing for a state agency each fiscal year is 
the prerogative of the General Assembly. 
This is usually accomplished by delineat- 
ing such maximums in the appropriation 
act(s) for a state agency and the general 
revenue allocations authorized for each 
fund and fund account by amendment to 



the Revenue Stabilization law. Further, 
the General Assembly has determined 
that the Administrative Office of the 
Courts may operate more efficiently if 
some flexibility is provided to the Admin- 
istrative Office of the Courts authorizing 
broad powers under this Section. There- 
fore, it is both necessary and appropriate 
that the General Assembly maintain over- 
sight by requiring prior approval of the 
Legislative Council or Joint Budget Com- 
mittee as provided by this section. The 
requirement of approval by the Legisla- 
tive Council or Joint Budget Committee is 
not a severable part of this section. If the 
requirement of approval by the Legisla- 
tive Council or Joint Budget Committee is 
ruled unconstitutional by a court of com- 
petent jurisdiction, this entire section is 
void. 

"The provisions of this section shall be 
in effect only from July 1, 2011 through 
June 30, 2012." 



9-27-401. Creation — Representation for children and parents. 

(a) There is hereby created a Division of Dependency-Neglect Rep- 
resentation within the Administrative Office of the Courts that will be 
staffed by a court-appointed special advocate coordinator and an 
attorney coordinator. 

(b)(1) The Director of the Administrative Office of the Courts is 
authorized to employ or enter into professional service contracts with 
private individuals or businesses or public agencies to represent all 
children in dependency-neglect proceedings. 

(2)(A) Before employing or entering into a contract or contracts, the 
office shall consult with the judge or judges of the circuit court 
designated to hear dependency-neglect cases in their district plan 
under Supreme Court Administrative Order Number 14, originally 
issued April 6, 2001, in each judicial district in accordance with the 
provisions of § 19-11-1001 et seq. 
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(B) Those obtaining employment or contracts through the office as 
described in subdivision (b)(3) of this section will be designated as the 
providers for representation of children in dependency-neglect cases 
in each judicial district. 

(3)(A) The office shall advertise employment and contract opportu- 
nities. 

(B) The distribution of funds among the judicial districts shall be 
based on a formula developed by the office and approved by the 
Juvenile Judges Committee of the Arkansas Judicial Council. 
(4) The Supreme Court shall adopt standards of practice and quali- 
fications for service for all attorneys who seek employment or contracts 
to provide legal representation to children in dependency-neglect cases. 
(5)(A)(i) In the transition to a state-funded system of dependency- 
neglect representation, it is the intent of the General Assembly to 
provide an appropriate and adequate level of representation to all 
children in dependency-neglect proceedings as required under federal 
and state law pursuant to § 9-27-316. 

(ii)(a) It is recognized by the General Assembly that in many areas 
of the state, resources have not been available to support the 
requirement of representation for children at the necessary level. 

(b) It is also recognized, however, that in other areas a system has 
been developed that is appropriately and successfully serving chil- 
dren and the courts. 

(iii) With the transition to state funding, it is not the intent of the 
General Assembly to adversely affect these systems that are working 
well or to put into place a system that is too inflexible to respond to 
local needs or restrictions. 

(B) In its administration of the system, therefore, the office is 
charged with the authority and responsibility to establish and 
maintain a system that: 

(i) Equitably serves all areas of the state; 

(ii) Provides quality representation; 

(iii) Makes prudent use of state resources; and 

(iv) Works with those systems now in place to provide an appro- 
priate level of representation of children and courts in dependency- 
neglect cases. 
(c) The director is authorized to: 

(1) Establish a statewide court-appointed special advocate program; 

(2) Provide grants or contracts to local court-appointed special advo- 
cate programs; and 

(3) Work with judicial districts to establish local programs by which 
circuit courts may appoint trained volunteers to provide valuable 
information to the courts concerning the best interests of children in 
dependency-neglect proceedings. 

(d)(1) The director is authorized to establish a program to represent 
indigent parents or legal custodians in dependency-neglect cases. 

(2) The court shall appoint counsel in compliance with federal law, 
§ 9-27-3 16(h), and Supreme Court Administrative Order Number 15. 
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(3)(A) Funding for contracts shall be administered from the state, or 
funds shall be provided to the judicial district for the county to 
administer the contracts. 

(B) All contracts shall be paid from funds appropriated for the 
purpose of this section. 

(4) When a court orders payment of funds for parent counsel on 
behalf of an indigent parent or custodian from a state contract, the 
court shall make written findings in the appointment order in compli- 
ance with § 9-27-316(h). 

(5) The court may also require the parties to pay all or a portion of 
the expenses, depending on the ability of the parties to pay. 

(6) The office shall establish guidelines to provide a maximum 
amount of expenses and fees per hour and per case that will be paid 
under this section. 

(7) In order to ensure that each judicial district will have an 
appropriate amount of funds to utilize for indigent parent or custodian 
representation in dependency-neglect cases, the funds appropriated 
shall be apportioned based upon a formula developed by the office and 
approved by the committee. 

(8) The office shall not be liable directly to any attorney or indirectly 
to the Arkansas State Claims Commission for the payment of attorney's 
fees or expenses except to the extent specific funding is appropriated 
and available for the purpose of providing indigent parent counsel in 
dependency-neglect cases. 



History. Acts 1997, No. 1227, § 14 
1999, No. 708, § 1; 2001, No. 987, § 6 
2001, No. 1267, § 1; 2003, No. 1166, § 28 
2003, No. 1315, § 1; 2007, No. 587, § 30 
2011, No. 1175, § 12. 

A.C.R.C. Notes. Acts 2010, No. 157, 
§ 24, provided: "CONTRACTING WITH 
PUBLIC DEFENDERS. The Administra- 
tive Office of the Courts Division of Depen- 
dency-Neglect Representation shall have 
the authority to enter into a Professional 
Services Agreement with a person who is 
serving as a part-time Public Defender or 
other part-time State Attorney and paid 
as an employee of the State of Arkansas 
when the Public Defender or other part- 
time State Attorney has been appointed to 
provide Dependency-Neglect Services by a 
Circuit Judge. The part-time Public De- 
fender or other part-time State Attorney 
shall be eligible for additional compensa- 
tion which shall not be construed as ex- 
ceeding the line item maximum for the 
grade of that position when the Adminis- 
trative Office of the Courts reimburses the 
part-time Public Defender or other part- 
time State Attorney for Dependency-Ne- 
glect Representation services performed. 



"The provisions of this section shall be 
in effect only from July 1, 2010 through 
June 30, 2011." 

Acts 2011, No. 923, § 28, provided: 
"CONTRACTING WITH PUBLIC DE- 
FENDERS. The Administrative Office of 
the Courts Division of Dependency-Ne- 
glect Representation shall have the au- 
thority to enter into a Professional Ser- 
vices Agreement with a person who is 
serving as a part-time Public Defender or 
other part-time State Attorney and paid 
as an employee of the State of Arkansas 
when the Public Defender or other part- 
time State Attorney has been appointed to 
provide Dependency-Neglect Services by a 
Circuit Judge. The part-time Public De- 
fender or other part-time State Attorney 
shall be eligible for additional compensa- 
tion which shall not be construed as ex- 
ceeding the line item maximum for the 
grade of that position when the Adminis- 
trative Office of the Courts reimburses the 
part-time Public Defender or other part- 
time State Attorney for Dependency-Ne- 
glect Representation services performed. 

"The provisions of this section shall be 
in effect only from July 1, 2011 through 
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June 30, 2012." or to terminate parental rights" at the end 
Amendments. The 2011 amendment of (d)(2); deleted former (d)(3) and redes- 
substituted "legal custodians" for "guard- ignated the remaining subdivisions ac- 
ians" or variant in (d)(1) and (d)(7); de- cordingly; and rewrote (d)(4). 
leted "in all proceedings to remove custody 

9-27-402. Case plans. 

(a)(1) A case plan shall be developed in all dependency-neglect cases 
or any case involving an out-of-home placement. 

(2) The case plan developed by the Department of Human Services 
under § 9-28-111 shall be filed with the court no later than thirty (30) 
days after the date the petition was filed or the juvenile was first placed 
out of home, whichever is sooner. 

(3) If the department does not have sufficient information before the 
adjudication hearing to complete all of the case plan, the department 
shall complete those parts for which information is available. 

(4) All parts of the case plan shall be completed and filed with the 
court thirty (30) days after the adjudication hearing; 

(b) The case plan is subject to court approval upon review by the 
court. 

(c) The participation of a parent, guardian, or custodian in the 
development or the acceptance of a case plan shall not constitute an 
admission of dependency-neglect. 

History. Acts 1997, No. 1227, § 8; as (a)(2) through (4); substituted "The 

1999, No. 401, § 16; 2009, No. 956, § 27; case plan developed by the Department of 

2011, No. 591, § 9. Human Services under § 9-28-111 shall 

Amendments. The 2011 amendment be" for "Developed and" in (a)(2); deleted 

deleted the last two sentences of the former (a)(3) and (4); and deleted former 

former introductory paragraph of (a); de- ( b) and (c) and redesignated former (d) 

leted former (a)(1)(A) through (C); and and (e) as (b) and (c) 
redesignated former (a)(2)(A) through (C) 

CASE NOTES 

Cited: Ramsey v. Ark. Dep't of Human 
Servs., 2009 Ark. App. 1365, — S.W.3d — 
(2010). 
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Subchapter 5 — Extended Juvemle Jurisdiction 



9-27-503. Designation hearing. 



CASE NOTES 



Analysis 



Appeal. 
Burden of Proof. 

Appeal. 

As a juvenile's objection to the failure to 
have an extended juvenile jurisdiction 
hearing within 90 days was untimely, as 
the juvenile waived the right to insist on a 
timely hearing, and as the juvenile cited 
no authority as to what principle of fun- 
damental fairness had been violated, 
there was no penalty for noncompliance 
with Ark. R. Crim. P. 28.1 under subsec- 
tion (a) of this section. D.B. v. State, 2011 
Ark. App. 151, — S.W.3d — (2011). 



Burden of Proof. 

Trial court did not err in denying a 
juvenile's request to transfer his case to 
the juvenile division under § 9-27-3 18(g) 
based on the seriousness of the crimes; the 
aggressive, willful manner of the crimes; 
that the offenses were against persons; 
and the juvenile's sophisticated evasion of 
capture and non-cooperation. The trial 
court properly used the clear and convinc- 
ing burden of proof from § 9-27-318(h)(2) 
in deciding the juvenile's request, not the 
preponderance of the evidence standard 
applicable under subsection (b) of this 
section. A.I. v. State, 2010 Ark. App. 83, — 
S.W.3d — (2010). 



CHAPTER 28 
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9-28-101. Legislative intent and purpose. 

The General Assembly recognizes that the state has a responsibility 
to protect children from abuse and neglect by providing services and 
supports that promote the safety, permanency, and well-being of the 
children and families of Arkansas. 

History. Acts 2011, No. 591, § 1. 

9-28-102. Creation of the Division of Children and Family Ser- 
vices. 

There is created the Division of Children and Family Services within 
the Department of Human Services. 

History. Acts 2011, No. 591, § 1. 

9-28-103. Division of Children and Family Services — Powers 
and duties. 

(a) The Division of Children and Family Services of the Department 
of Human Services shall perform the following functions and have the 
authority and responsibility to: 

(1) Coordinate communication between various components of the 
child welfare system; 

(2) Provide services to dependent-neglected children and their fami- 
lies; 

(3) Investigate reports of child maltreatment and assess the health, 
safety, and well-being of the child during the investigation; 

(4) Provide services, when appropriate, designed to allow a mal- 
treated child to safely remain in his or her home; 

(5) Protect a child when remaining in the home presents an imme- 
diate danger to the health, safety, or well-being of the child; 

(6) Ensure child placements support the goal of permanency for 
children when the division is responsible for the placement and care of 
a child; and 

(7) Ensure the health, safety, and well-being of children when the 
division is responsible for the placement and care of a child. 

(b) The division may promulgate rules necessary to administer this 
subchapter. 

History. Acts 2011, No. 591, § 1. 

9-28-104. Best interest of the child. 

(a) The General Assembly recognizes that children are defenseless 
and that there is no greater moral obligation upon the General 
Assembly than to provide for the protection of our children and that our 
child welfare system needs to be strengthened by establishing a clear 
policy of the state that the best interests of the children must be 
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paramount and shall have precedence at every stage of juvenile court 
proceedings. 

(b) The best interest of the child shall be the standard for recommen- 
dations made by employees of the Department of Human Services as to 
whether a child should be reunited with his or her family or removed 
from or remain in a home wherein the child has been abused or 
neglected. 

History. Acts 2011, No. 591, § 1. 

9-28-105. Preference to relative caregivers for a child in foster 
care. 

In all custodial placements by the Department of Human Services in 
foster care or adoption, preferential consideration shall be given to an 
adult relative over a nonrelated caregiver, if: 

(1) The relative caregiver meets all relevant child protection stan- 
dards; and 

(2) It is in the best interest of the child to be placed with the relative 
caregiver. 

History. Acts 2011, No. 591, § 1. 

9-28-106. Religious preference — Removal of barriers to inter- 
ethnic adoption. 

(a) The Department of Human Services and any other agency or 
entity that receives federal assistance and is involved in adoption or 
foster care placement shall not: 

(1) Discriminate on the basis of the race, color, or national origin of 
either the adoptive parent, foster parent, or the child involved; or 

(2) Delay the placement of a child on the basis of race, color, or 
national origin of the adoptive parent or foster parent. 

(b) If a child's genetic parent or parents express a preference for 
placing the child in a foster home or an adoptive home of the same or a 
similar religious background to that of the genetic parent or parents, 
the Department of Human Services shall: 

(1) Place the child with a family that meets the genetic parent's 
religious preference; or 

(2) If a family with the same or a similar religious background is not 
available, to a family of a different religious background that is 
knowledgeable and appreciative of the child's religious background. 

History. Acts 2011, No. 591, § 1. 
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9-28-107. Notice when juvenile transferred to custody of depart- 
ment. 

(a) The Department of Human Services shall exercise due diligence 
to identify and provide notice to all adult grandparents and other adult 
relatives of a juvenile transferred to the custody of the department. 

(b) The notice provided under this subsection shall: 

(1) Be provided within thirty (30) days after the juvenile is trans- 
ferred to the custody of the department; and 

(2) Include adult grandparents or adult relatives suggested by the 
parent or parents of the juvenile. 

(c) The department is not required to provide notice under subsec- 
tion (b) of this section to an adult grandparent or other adult relative if 
the adult grandparent or other adult relative has: 

(1) A pending charge or past conviction or plea of guilty or nolo 
contendere for family or domestic violence; or 

(2) A true finding of child maltreatment in the Child Maltreatment 
Central Registry. 

(d) The notice required under subsection (b) of this section shall 
state: 

(1) That the juvenile has been or is being removed from the parent; 

(2) The option to participate in the: 

(A) Care of the child; 

(B) Placement with the child; and 

(C) Visitation with the child. 

(3) That failure to respond to the notice may result in loss of options 
listed under subdivision (d)(2) of this section; 

(4) The requirements to become a provisional foster home and the 
additional services and supports that are available for children in a 
foster home; and 

(5) That if kinship guardianship is available, how the relative could 
enter into a kinship guardianship agreement with the department. 

(e) The department may provide notice of a juvenile transferred to 
the custody of the department to persons who have a strong, positive 
emotional tie to the juvenile and have a positive role in the juvenile's 
life but are not related by blood, adoption, or marriage. 

History. Acts 2011, No. 591, § 1. 

9-28-108. Placement of juveniles. 

(a) As used in this section, "relative" means a person within the fifth 
degree of kinship by virtue of blood or adoption. 
(b)(1)(A) After the Department of Human Services removes a juve- 
nile or the circuit court grants custody of the juvenile to the 
department, the juvenile shall be placed in a licensed or approved 
foster home, shelter, or facility or an exempt child welfare agency, as 
defined under § 9-28-402. 
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(B) For a juvenile placed out of state, the placement shall be 
approved under the Interstate Compact on the Placement of Chil- 
dren, § 9-29-201 et seq. 

(2) When it is in the best interest of each of the juveniles, the 
department shall attempt to place: 

(A) A sibling group together while they are in foster care and 
adoptive placement; and 

(B) An infant of a minor mother together with the minor mother in 
foster care. 

(c)(1) A relative of a juvenile placed in the custody of the department 
shall be given preferential consideration for placement if: 

(A) The relative meets all required child protection standards; and 

(B) It is in the best interest of the juvenile to be placed with the 
relative. 

(2) Placement or custody of a juvenile in the home of a relative or 
other person shall not relieve the department of its responsibility to 
actively implement the goal of the case. 

(3) If a relative or other person inquires about the placement of a 
juvenile in his or her home, the department shall discuss the following 
two (2) options with the relative or other person considering the 
placement of the juvenile: 

(A) Becoming a department foster home; or 

(B) Obtaining legal custody of the juvenile. 

(4)(A) The juvenile shall remain in a licensed or approved foster 
home, shelter, or facility or an exempt child welfare agency as denned 
under § 9-28-402 until: 

(i) The home is opened as a regular foster home; 

(ii) The home is opened as a provisional foster home, if the person 
is a relative to one of the children in the sibling group, including 
step-siblings; or 

(hi) The court grants custody of the juvenile to the relative or 
person after a written approved home study is presented to the court. 

(B) For placement with a relative: 

(i) The juvenile and his siblings or step-siblings may be placed in 
the home of a relative of the juvenile on a provisional basis no more 
than six (6) months pending the home of the relative being opened as 
a regular foster home; 

(ii) If the relative chooses to have his or her home opened as a 
provisional foster home, the relative shall not be paid a board 
payment until: 

(a) The relative meets all of the foster home requirements; and 

(b) The home of the relative is opened as a regular foster home; 
(iii) The relative may apply for and receive benefits that the 

relative may be entitled to based on the placement of the juvenile in 
the home, such as benefits under the Transitional Employment 
Assistance Program, § 20-76-401, and food stamps, until the home of 
the relative is opened as a regular foster home; and 
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(iv) If the home of the relative is not fully licensed as a foster home 
after six (6) months of the placement of the juvenile and any siblings 
or step-siblings in the home: 

(a) The department shall remove the juvenile and any siblings or 
step-siblings from the relative's home and close the provisional foster 
home of the relative; or 

(b) The court shall remove custody of the juvenile and any siblings 
or step-siblings from the department and grant custody to the 
relative subject to the limitations outlined in subdivision (c)(5) of this 
section. 

(5) If the court grants custody of the juvenile and any siblings or 
step-siblings to the relative or other person: 

(A)(i) The juvenile and any siblings or step-siblings shall not be 
placed back in the custody of the department while remaining in the 
home of the relative or other person. 

(ii) The juvenile and any siblings or step-siblings shall not be 
removed from the custody of the relative or other person, placed in 
the custody of the department, and then remain or be returned to the 
home of the relative or other person while remaining in the custody 
of the department; 

(B) The relative or other person shall not receive any financial 
assistance, including board payments, from the department, but may 
receive other financial assistance that the relative or other person 
has applied for and qualifies for under other program guidelines, such 
as the Transitional Employment Assistance Program, § 20-76-401, 
food stamps, Medicaid, and the federal adoption subsidy; and 

(C) The department shall not be ordered to pay the equivalent of 
board payments or adoption subsidies to a relative or other person as 
reasonable efforts to prevent removal of custody from the relative. 
(d)(1) A juvenile who is in the custody of the department shall be 

allowed to have a trial placement with the juvenile's parents or the 
person from whom custody was removed for a time period not to exceed 
sixty (60) days. 
(2) After sixty (60) days, the court shall either: 

(A) Place custody of the juvenile with the parents or the person 
from whom custody was removed; or 

(B) Remove the juvenile from the parent or person from whom 
custody was removed and return the juvenile to the department for 
placement in a licensed or approved foster home, shelter, or facility or 
an exempt child welfare agency as defined in § 9-28-402(12). 

(e) When a juvenile leaves the custody of the department and the 
court grants custody to the parent or another person, the department 
shall not be the legal custodian of the juvenile, even if the juvenile 
division of circuit court retains jurisdiction. 

History. Acts 2011, No. 591, § 1. 
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9-28-109. Notice of move in foster care placement. 

(a) The policy of the State of Arkansas is that each child placed in the 
custody of the Department of Human Services should have stable 
placements. 

(b)(1) To reduce the number of placements of children in foster care, 
if a foster parent requests a foster child be removed from his or her 
home at any time, excluding an emergency that places the child or a 
family member at risk of harm, then the foster parent shall attend a 
staffing that shall be arranged by the Division of Children and Family 
Services of the Department of Human Services within forty-eight (48) 
hours to discuss what services or assistance is needed to stabilize the 
placement. 

(2) The foster child, the child's attorney ad litem, and a court- 
appointed special advocate, if appointed, shall be notified so that they 
may attend and participate in the staffing and planning for the 
placement of the child. 

(3) If the placement cannot be stabilized, the foster parent shall 
continue to provide for the foster child for up to five (5) business days 
until an appropriate alternative placement is located. 

(c)(1) Other changes in placement shall be made only after notifica- 
tion to the: 

(A) Foster child; 

(B) Foster parent or parents; 

(C) Child's attorney ad litem; 

(D) Child's birth parents; and 

(E) Court having jurisdiction over the child. 
(2) The notices shall: 

(A) Be sent in writing two (2) weeks before the proposed change in 
placement unless the current placement is a temporary placement 
under subdivision (d)(1) of this section; 

(B) State the reasons that justify the proposed change in place- 
ment; 

(C) Convey to the attorney ad litem the address of the proposed 
new foster home or placement provider; and 

(D) Convey to the child the name and telephone number of his or 
her attorney ad litem and a statement that if the child objects to the 
change in placement, the attorney ad litem may be able to assist the 
child in challenging the change in placement. 

(d)(1) Exceptions to the advance notice requirement shall be made if 
the: 

(A) Health or welfare of the child would be endangered by delaying 
a change in placement; or 

(B) Child is placed in a placement intended to be temporary until 
a stable placement can be located for the child in accordance with 
department policy. 

(2) Within twenty-four (24) hours of the change in placement the 
department shall: 
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(A) Notify the birth parent of the change; 

(B) Notify the child's attorney ad litem of the change; and 

(C) Provide the attorney ad litem with the name, address, and 
telephone number of the new foster care home or placement provider. 
(3) Within seventy-two (72) hours of the change in placement, the 

department shall provide written notice to the attorney ad litem stating 
the specific reasons justifying the change of placement without advance 
notice. 

(e)(1) If an agent, employee, or contractor of the department fails to 
comply with this section, an action for violation of this section may be 
filed with the court by any party to the action against the person who 
failed to comply with this section with the assessment of punishment to 
be determined by the court. 

(2) If the court finds that the agent, employee, or contractor of the 
department failed to comply with this section, then the court may order 
the department or the agent, employee, or contractor to pay all the costs 
of the proceedings brought under this section. 

History. Acts 2011, No. 591, § 1. 

9-28-110. Smoking in the presence of foster children. 

The Department of Human Services shall not place or permit a child 
to remain in a foster home, unless it is in the best interest of the child 
to be placed in or to remain in the foster home, if the foster parent: 

(1) Or any other member of the household smokes; or 

(2) Allows an individual to smoke in the presence of a foster child. 

History. Acts 2011, No. 591, § 1. 

9-28-111. Case plans. 

(a) The Department of Human Services shall be responsible for 
developing case plans in all dependency-neglect cases and in family-in- 
need-of-services cases when custody is transferred to the department 
under § 9-27-328. The case plan shall be: 

(1)(A) Developed in consultation with the juvenile's parent, guard- 
ian, or custodian and, if appropriate, the juvenile, the juvenile's foster 
parents, the court-appointed special advocate, the juvenile's attorney 
ad litem, and all parties' attorneys. 

(B) If the parents are unwilling or unable to participate in the 
development of the case plan, the department shall document the 
parents' unwillingness or inability to participate and provide a copy 
of the written documentation to the parent, if available. The depart- 
ment shall then prepare a case plan conforming as nearly as possible 
with the requirements set forth in this section. 

(C) A parent's incarceration, by itself, does not make a parent 
unavailable to participate in the development of a case plan; 
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(2)(A) Developed and filed with the court no later than thirty (30) 
days after the date the petition was filed or the juvenile was first 
placed out of home, whichever is sooner. 

(B) If the department does not have sufficient information before 
the adjudication hearing to complete all of the case plan, the 
department shall complete those parts for which information is 
available. 

(C) All parts of the case plan shall be completed and filed with the 
court thirty (30) days after the adjudication hearing; 

(3) Signed by and distributed to all parties and distributed to the 
juvenile's attorney ad litem, court-appointed special advocate, and 
foster parents, if available; and 

(4)(A) Subject to modification based on changing circumstances. 

(B) All parties to the case plan shall be notified of any substantive 
change to the case plan. 

(C) A substantive change to a case plan includes without limitation 
a change in the placement of the juvenile, the visitation rights of any 
party, or the goal of the case plan. 

(b) When a juvenile is receiving services in the home of the parent, 
guardian, or custodian, the case plan shall include the requirements 
listed in subsection (a) of this section and: 

(1) A description of the problems being addressed; 

(2) A description of the services to be provided to the family and 
juvenile specifically addressing the identified problems and time frames 
for providing services; 

(3) A description of any reasonable accommodations made to parents 
in accordance with the Americans with Disabilities Act of 1990 to 
assure to all the parents meaningful access to reunification and family 
preservation services; 

(4) The name of an individual who the petitioner, parent, guardian, 
or custodian knows is claiming to be or who is named as the father or 
possible father of the juvenile and whose paternity of the juvenile has 
not been judicially determined; and 

(5) A description of how the health and safety of the juvenile will be 
protected. 

(c) When a juvenile is receiving services in an out-of-home place- 
ment, the case plan must include the requirements in subsections (a) 
and (b) of this section and: 

(1)(A) A description of the permanency goal. 
(B) If adoption is not the goal at the permanency planning and 

fifteenth-month hearing, the department shall document in the case 

plan a compelling reason why filing a petition to terminate parental 

rights is not in the best interest of the juvenile; 

(2) The specific reasons for the placement of the juvenile outside the 
home, including a description of the problems or conditions in the home 
of the parent, guardian, or custodian that required removal of the 
juvenile and the remediation of which will determine the return of the 
juvenile to the home; 
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(3) A description of the type of out-of-home placement selected for the 
juvenile, including a discussion of the appropriateness of the place- 
ment; 

(4) A plan for addressing the needs of the juvenile while in the 
placement, with emphasis on the health, safety, and well-being of the 
juvenile, including a discussion of the services provided over the 
previous six (6) months; 

(5)(A) The specific actions to be taken by the parent, guardian, or 
custodian of the juvenile to eliminate or correct the identified 
problems or conditions and the time period during which the specific 
actions are to be taken. 

(B) The plan may include any person or agency who agrees to be 
responsible for the provision of social and other family services to the 
juvenile or the parent, guardian, or custodian of the juvenile; 

(6) The visitation rights and obligations of the parent, guardian, or 
custodian and the state agency during the time period the juvenile is in 
the out-of-home placement; 

(7) The social and other family services to be provided to the parent, 
guardian, or custodian of the juvenile, and foster parent, if any, during 
the time period the juvenile is in placement and a timetable for 
providing the services, the purposes of which are to promote a continu- 
ous and stable living environment for the juvenile, promote family 
autonomy, strengthen family life when possible, and promote the 
reunification of the juvenile with the parent, guardian, or custodian; 

(8) To the extent available and accessible, the health and education 
records of the juvenile, under 42 U.S.C. § 675(1); 

(9) A description of the financial support obligation to the juvenile, 
including health insurance of the parent, parents, or guardian of the 
juvenile; 

(10)(A) A description of the location of siblings. 

(B) Documentation of the efforts made to place siblings removed 
from their home in the same placement, unless the department 
documents that a joint placement would be contrary to the safety or 
well-being of any of the siblings; and 

(C) Documentation of the efforts made to provide for frequent 
visitation or other ongoing interaction between the siblings in the 
case of siblings removed from their home who are not placed together, 
unless the department documents that frequent visitation or other 
ongoing interaction would be contrary to the safety or well-being of 
any of the siblings; 

(11) When appropriate for a juvenile sixteen (16) years of age and 
over, the case plan shall include a written description of the programs 
and services that will help the juvenile prepare for the transition from 
foster care to independent living; 

(12) A written notice to the parent or parents that failure of the 
parent or parents to substantially comply with the case plan may result 
in the termination of parental rights and that a material failure to 
substantially comply may result in the filing of a petition for termina- 
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tion of parental rights sooner than the compliance periods stated in the 
case plan; 
(13)(A) A plan for ensuring the placement of the child in foster care 
that takes into account the appropriateness of the current educa- 
tional setting and the proximity of the school in which the child is 
enrolled at the time of placement, as required under § 9-27-103; and 

(B)(i) An assurance that the department has coordinated with 
appropriate local educational agencies to ensure that the child 
remains at the school where the child is enrolled at the time of 
placement; or 

(ii) If remaining at the school is not in the best interest of the child, 
assurances by the department and the local educational agencies to 
provide immediate and appropriate enrollment in a new school, with 
all of the educational records of the child provided to the new school; 
and 

(C)(i) An assurance that each child who has attained the minimum 
age for compulsory school attendance is a full-time elementary or 
secondary school student or has completed secondary school. 

(ii) For purposes of this section, "elementary or secondary school 
student" means, with respect to a child, that the child is: 

(a) Enrolled, or in the process of enrolling, in a public elementary 
or secondary school; 

(b) Home schooled under § 6-15-501 et. seq.; 

(c) Enrolled in a private elementary or secondary school; or 

(d) Incapable of attending school on a full-time basis due to the 
medical condition of the child, and the medical condition incapability 
is supported by regularly updated information in the case plan; and 
(14) The department, in conjunction with other representatives of 

the juvenile, shall provide the juvenile with assistance and support in 
developing a transition plan that is personalized at the direction of the 
juvenile and includes specific options on housing, health insurance, 
educational opportunities, local opportunities for mentors and continu- 
ing support services, and workforce supports and employment services, 
and is as detailed as the juvenile may elect as required under § 9-27- 
363. 

(d) The case plan is subject to court review and approval. 

(e) The participation of a parent, guardian, or custodian in the 
development of a case plan or the acceptance of a case plan shall not 
constitute an admission of dependency-neglect. 

History. Acts 2011, No. 591, § 1. 

9-28-112. Foster children and educational issues. 

(a) The Department of Human Services and school districts shall 
work together for the best interest of any child placed in the custody of 
the department. 

(b) By the next business day after the department exercises a 
seventy-two-hour hold on a child or a court places custody of a child 
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with the department, the department shall inform the child's current 
school district, regardless of whether the child remains at his or her 
current school, that: 

(1) The department has exercised a seventy-two-hour hold on the 
child; or 

(2) The court has placed the child in the custody of the department. 

(c) By the next business day after a foster child transfers to a new 
placement, the department shall notify the child's current school that 
the foster child has transferred to a new placement. 

(d) By the next business day after the department reasonably 
believes that a foster child has experienced a traumatic event, the 
department may notify the school counselor of the child that the 
department reasonably believes that the foster child has experienced a 
traumatic event. 

(e) By the next business day after the department knows that a 
foster child has experienced a traumatic event through an investigation 
or an ongoing protective services case, the department may notify the 
school counselor of the child of the traumatic event that the department 
has knowledge of through an investigation or an ongoing protective 
services case. 

(f) The school counselor of the child may share information reported 
to the counselor under subsections (d) and (e) of this section with the 
school principal and the teachers of the child, if appropriate. 

(g)(1) The department or its designee, who may be a foster parent, 
shall make educational decisions for a child in the custody of the 
department related to general educational matters, subject to limita- 
tion only by the court having jurisdiction of the custody matter. 

(2) For educational matters under the Individuals with Disabilities 
Education Act, 20 U.S.C. § 1400 et seq., a foster parent may make 
decisions for a child in the custody of the department. 

History. Acts 2011, No. 591, § 1. 

9-28-113. Continuity of educational services to foster children. 

(a)(1)(A) It is the intent of the General Assembly that each child in 
foster care is: 

(i) Entitled to the same opportunities to meet the academic 
achievement standards to which all children are held; 

(ii) Assisted so that the child can remain in his or her current 
school; 

(hi) Placed in the least restrictive educational placement; and 

(iv) Given the same access to academic resources, services, and 
extracurricular enrichment activities as all other children. 

(B) Decisions regarding the education of a child in foster care shall 
be based on what is in the best interest of the child. 
(2)(A) Individuals directly involved in the care, custody, and educa- 
tion of a foster child shall work together to ensure continuity of 
educational services to the foster child, including without limitation: 
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(i) Educators; 

(ii) The Department of Human Services; 

(iii) The Department of Education; 

(iv) The circuit court presiding over the foster care case; 

(v) Providers of services to the foster child; 

(vi) Attorneys; 

(vii) Court-appointed special advocates; and 

(viii) Parents, guardians, or any persons appointed by the court. 

(B) The individuals in subdivision (a)(2)(A) of this section shall 
ensure the continuity of educational services so that a foster child: 

(i) Can remain in his or her current school whenever possible; 

(ii) Is moved to a new school in a timely manner when it is 
necessary, appropriate, and in the best interest of the child under this 
section; 

(iii) Can participate in the appropriate educational programs; and 

(iv) Has access to the academic resources, services, and extracur- 
ricular enrichment activities that are available to all students. 
(b)(1) A foster child shall have continuity in his or her educational 
placements. 

(2) The Department of Human Services shall consider continuity of 
educational services and school stability in making foster placement 
decisions. 

(3) The school district shall allow the foster child to remain in the 
child's current school and continue the child's education unless the 
court finds that the placement: 

(A) Is not in the best interest of the child; and 

(B) Conflicts with any other provision of current law, excluding the 
residency requirement under § 6-18-202. 

(4) The school district is encouraged to arrange for transportation for 
the child to enable him or her to remain in his or her current school if 
reasonable and practical. 

(5) Except for emergencies, before making a recommendation to 
move a child from his or her current school, the Department of Human 
Services shall state the basis for the recommended school change and 
how it serves the best interest of the child in a written statement to the 
following: 

(A) The foster child; 

(B) The child's attorney ad litem; 

(C) The court-appointed special advocate, if appointed; and 

(D) Parents, guardians, or any person appointed by the court. 
(6)(A) If the court transfers custody of a child to the Department of 
Human Services, the court shall issue an order containing the 
following determinations regarding the educational issues of the 
child and whether the parent or guardian of the child may: 

(i) Have access to the child's school records; 

(ii) Obtain information on the current placement of the child, 
including the name and address of the child's foster parent or 
provider, if the parent or guardian has access to the child's school 
records; and 
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(iii) Participate in school conferences or similar activities at the 
child's school. 

(B) If the court transfers custody of a child to the Department of 
Human Services, the court may appoint an individual to consent to 
an initial evaluation of the child and serve as the child's surrogate 
parent under the Individuals with Disabilities Education Act, 20 
U.S.C. § 1400 et seq., as in effect on February 1, 2007. 
(c)(1) Each school district shall identify a foster care liaison. 

(2) Each school district shall forward the name of each foster care 
liaison and the contact information to the Special Education Section of 
the Department of Education at the beginning of each school year. 

(3) The foster care liaison shall: 

(A) Ensure and facilitate the timely school enrollment of each 
foster child; 

(B) Assist a foster child who transfers between schools by ensuring 
the transfer of credits, records, grades, and any other relevant school 
records; and 

(C)(i) Expedite the transfer of records. 

(ii) When a foster child changes school placement, the foster care 
liaison in the new school district shall request the child's educational 
record, as denned by the Department of Education's regulation, from 
the foster care liaison in the child's previous school district within 
three (3) school days. 

(iii) The foster care liaison from the previous school district shall 
provide all relevant school records to the foster care liaison at the new 
school district within ten (10) school days of receipt of the request 
under subdivision (c)(3)(C)(ii) of this section. 

(d)(1) If a foster child is subject to a school enrollment change, the 
foster child's caseworker shall contact the school district foster care 
liaison within two (2) business days, and the new school must imme- 
diately enroll the foster child even if the foster child is unable to provide 
the required clothing or required records, including without limitation: 

(A) Academic records; 

(B) Medical records; or 

(C) Proof of residency. 

(2) The Department of Human Services shall provide all known 
information to the school district that impacts the health and safety of 
the child being enrolled or other children in the school. 

(e)(1) A school district shall recognize the rights of a foster parent to 
make educational decisions for a foster child under the Individuals with 
Disabilities Education Act, 20 U.S.C. § 1400 et seq., if the foster parent 
is qualified. 

(2) A foster parent may have educational rights with respect to 
consenting to the individualized educational program and related 
services if the court has specifically limited the educational rights of the 
parent and the child is in foster care. 

(f) The grades of a child in foster care shall not be lowered due to 
absence from school due to: 



137 PLACEMENT OR DETENTION 9-28-114 

(1) A change in the child's school enrollment; 

(2) The child's attendance at a dependency-neglect court proceeding; 
or 

(3) The child's attendance at court-ordered counseling or treatment, 
(g) Each school district shall accept credit course work when the 

child demonstrates that the child has satisfactorily completed the 
appropriate educational placement assessment. 

(h) If a child completes the graduation requirements of the child's 
school district while being detained in a juvenile detention facility or 
while being committed to the Division of Youth Services of the Depart- 
ment of Human Services, the school district that the child last attended 
before the child's detention or commitment shall issue the child a 
diploma. 

(i) This section shall not be interpreted to be in conflict with the 
Individuals with Disabilities Education Act, 20 U.S. C. § 1400 et seq., 
and regulations promulgated. 

(j) Notwithstanding any of the provisions of this section, if it is in the 
best interest of the child, a foster child may be placed in a nonpublic 
school, including a private, parochial, or home school as long as no state 
or federal funding is used for the placement. 

History. Acts 2011, No. 591, § 1. 

9-28-114. Foster youth transition. 

(a) The General Assembly finds that: 

(1) Each juvenile in foster care should have a family for a lifetime, 
but too many juveniles in foster care reach the age of majority without 
being successfully reunited with their biological families and without 
the security of permanent homes; 

(2) A child in foster care who is approaching the age of majority shall 
be provided the opportunity to be actively engaged in the planning of 
his or her future; 

(3) The Department of Human Services shall: 

(A) Include the child in the process of developing a plan to 
transition the child into adulthood; 

(B) Empower the child with information about all of the options 
and services available; 

(C) Provide the child with the opportunity to participate in ser- 
vices tailored to his or her individual needs and designed to enhance 
his or her ability to receive the skills necessary to enter adulthood; 

(D) Assist the child in developing and maintaining healthy rela- 
tionships with nurturing adults who can be resources and positive 
guiding influences in his or her life after he or she leaves foster care; 
and 

(E) Provide the child with basic information and documentation 
regarding his or her biological family and personal history. 

(b) The department shall develop a transitional plan with every 
juvenile in foster care not later than the juvenile's seventeenth birthday 
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or within ninety (90) days of entering a foster care program for juveniles 
who enter foster care at seventeen (17) years of age or older. The plan 
shall include without limitation written information and confirmation 
concerning: 

(1) The juvenile's right to stay in foster care after reaching eighteen 
(18) years of age for education, treatment, or work and specific pro- 
grams and services, including without limitation the John H. Chafee 
Foster Care Independence Program and other transitional services; and 

(2) The juvenile's case, including his or her biological family, foster 
care placement history, tribal information, if applicable, and the where- 
abouts of siblings, if any, unless a court determines that release of 
information pertaining to a sibling would jeopardize the safety or 
welfare of the sibling. 

(c) The department shall assist the juvenile with: 

(1) Completing applications for: 

(A) ARKids First, Medicaid, or assistance in obtaining other 
health insurance; 

(B) Referrals to transitional housing, if available, or assistance in 
securing other housing; and 

(C) Assistance in obtaining employment or other financial support; 

(2) Applying for admission to a college or university, to a vocational 
training program, or to another educational institution and in obtain- 
ing financial aid, when appropriate; and 

(3) Developing and maintaining relationships with individuals who 
are important to the juvenile and who may serve as resources to the 
juvenile based on his or her best interest. 

(d) A juvenile and his or her attorney shall fully participate in the 
development of his or her transitional plan, to the extent that the 
juvenile is able to participate medically and developmentally. 

(e) Before closing a case, the department shall provide a juvenile in 
foster care who reaches eighteen (18) years of age or before leaving 
foster care, whichever is later, his or her: 

(1) Social security card; 

(2) Certified birth certificate or verification of birth record, if avail- 
able or should have been available to the department; 

(3) Family photos in the possession of the department; 

(4)(A) All of the juvenile's health records for the time the juvenile 

was in foster care and any other medical records that were available 

or should have been available to the department. 

(B) A juvenile who reaches eighteen (18) years of age and remains 

in foster care shall not be prevented from requesting that his or her 

health records remain private; and 

(5) All of the juvenile's educational records for the time the juvenile 
was in foster care and any other educational records that were available 
or should have been available to the department. 

(f) Within thirty (30) days after the juvenile leaves foster care, the 
department shall provide the juvenile a full accounting of all funds held 
by the department to which he or she is entitled, information on how to 
access the funds, and when the funds will be available. 



139 PLACEMENT OR DETENTION 9-28-116 

(g) The department shall not request a circuit court to close a family 
in need of services case or dependency-neglect case involving a juvenile 
in foster care until the department complies with this section. 

(h) The department shall provide notice to the juvenile and his or her 
attorney before a hearing in which the department or another party 
requests a court to close the case is held. 

History. Acts 2011, No. 591, § 1. 

9-28-115. Immunity. 

(a) A foster parent approved by a child placement agency licensed by 
the Department of Human Services shall not be liable for: 

(1) Damages caused by a foster child; or 

(2) Injuries to a foster child caused by acts or omissions of the foster 
parents unless the acts or omissions constitute malicious, willful, 
wanton, or grossly negligent conduct. 

(b) A volunteer approved by the department to transport a foster 
child or client of the department or to supervise visits at the request of 
the department shall not be liable to a foster child, the client, or the 
parent or guardian of a foster child for injuries to a foster child or client 
caused by the acts or omissions of a volunteer unless the acts or 
omissions constitute malicious, willful, wanton, or grossly negligent 
conduct. 

(c) An approved volunteer who performs home studies without 
compensation shall have immunity from liability as provided for state 
officers and employees under § 19-10-305. As used in this subsection, 
"approved volunteer" means a volunteer approved by: 

(1) The department; and 

(2) Any organization operating under a memorandum of understand- 
ing with the department for the completion of home studies. 

History. Acts 2011, No. 591, § 1. 

9-28-116. Restrictions on foster and adoptive parents. 

(a) A child in the custody of the Department of Human Services shall 
not be placed in an approved home of any foster parent or adoptive 
parent unless all household members eighteen (18) years of age and 
older, excluding children in foster care, have been checked with the 
Identification Bureau of the Department of Arkansas State Police at a 
minimum of every two (2) years for convictions of the offenses listed in 
this subchapter and in § 9-28-409. 

(b) A child in the custody of the department shall not be placed in an 
approved home of any foster or adoptive parent unless all household 
members eighteen (18) years of age and older, excluding children in 
foster care, have a fingerprint-based criminal background check per- 
formed by the Federal Bureau of Investigation in compliance with 
federal law and regulation for convictions of the offenses listed in this 
subchapter and in § 9-28-409. 
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(c) A foster child in the custody of the department, or a foster child in 
the custody of another state, shall not be placed in the home of any 
Arkansas foster or adoptive parent if the criminal records check reveals 
a felony conviction for: 

(1) Child abuse or neglect; 

(2) Spousal abuse or domestic battery; 

(3) A crime against children, including child pornography; 

(4) A crime involving violence, including rape, sexual assault, or 
homicide, but not including other physical assault or battery; or 

(5) Aggravated assault on a family or household member. 

(d) A foster child in the custody of the department, or a foster child in 
the custody of another state, shall not be placed in the home of any 
foster or adoptive parent if the criminal record check reveals a felony 
conviction for physical assault, battery, or a drug-related offense if the 
offense was committed within the past five (5) years. 

History. Acts 2011, No. 591, § 1. 

9-28-117. Authority to obtain local criminal background checks. 

(a) Local law enforcement shall provide the Department of Human 
Services with criminal background information on persons who have 
applied to be a provisional foster home, a regular foster home, or an 
adoptive home for the department upon request from the department. 

(b) Local law enforcement shall provide the department with crimi- 
nal background information on persons whose home is being studied by 
the department upon request from the department. 

History. Acts 2011, No. 591, § 1. 

9-28-118. Training hours for employees. 

All division caseworkers, supervisors, and area directors shall have 
at least one (1) hour of annual training on issues related to: 

(1) Separation and placement; and 

(2) The grief and loss that children experience in foster care with 
multiple placements. 

History. Acts 2011, No. 591, § 1. 

9-28-119. Department of Human Services — Power to obtain 
information. 

(a) As used in this section: 

(1) "Business" means any corporation, partnership, cable television 
company, association, individual, or utility company that is organized 
privately, as a cooperative, or as a quasi-public entity, and labor or other 
organization maintaining an office, doing business, or having a regis- 
tered agent in the State of Arkansas; 

(2) "Financial entity" means any bank, trust company, savings and 
loan association, credit union, or insurance company or any corpora- 
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tion, association, partnership, or individual receiving or accepting 
money or its equivalent on deposit as a business in the State of 
Arkansas; 

(3) "Information" means, without limitation, the following: 

(A) The full name of a parent, a putative father, or relative; 

(B) The social security number of a parent or a putative father; 

(C) The date of birth of a parent, a putative father, or relative; 

(D) The last known mailing address and residential address of a 
parent, a putative father, or relative; and 

(E) The amount of wages, salaries, earnings, or commissions 
earned by a parent or a putative father; 

(4) "Parent" means a biological mother, an adoptive parent, or a man 
to whom the biological mother was married at the time of conception or 
birth or who has signed an acknowledgment of paternity pursuant to 
§ 9-10-120 or who has been found by a court of competent jurisdiction 
to be the biological father of the juvenile; 

(5) "Putative father" means any man not deemed or adjudicated 
under the laws of the jurisdiction of the United States to be the 
biological father of a juvenile and who claims or is alleged to be the 
biological father of the juvenile; 

(6) "Relative" means an adult grandparent, adult aunt, or adult 
uncle of the child; and 

(7) "State or local government agency" means a department, a board, 
a bureau, a commission, an office, or other agency of this state or any 
local unit of government of this state. 

(b)(1) The Department of Human Services may request and receive 
information from the Federal Parent Locator Service, from available 
records in other states, territories, and the District of Columbia, from 
the records of all state agencies, and from businesses and financial 
entities for the purpose of locating a parent, a putative father, or a 
relative and for the purpose of determining resources of a parent or a 
putative father. 

(2) The Director of the Department of Human Services may enter 
into cooperative agreements with other state agencies, businesses, or 
financial entities to provide direct online access to data information 
terminals, computers, or other electronic information systems. 

(3) State and local government agencies, businesses, and financial 
entities shall provide information, if known or chronicled in their 
business records, notwithstanding any other provision of law making 
the information confidential. 

(4) In addition, the Department of Human Services may, under an 
agreement with the Secretary of the United States Department of 
Health and Human Services, or his or her designee, request and receive 
from the Federal Parent Locator Service information authorized under 
42 U.S.C. § 653, for the purpose of determining the whereabouts of a 
parent or child. This information may be requested and received when 
it is to be used to locate the parent or child for the purpose of enforcing 
a state or federal law with respect to the unlawful taking or restraining 
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of a child or for the purpose of making or enforcing a child custody 
determination. 

(c) Any business or financial entity that has received a request from 
the Department of Human services as provided by subsection (b) of this 
section shall further cooperate with the Department of Human Services 
in discovering, retrieving, and transmitting information contained in 
the business records that would be useful in locating absent parents or 
relatives and shall provide the requested information or a statement 
that any or all of the requested information is not known or available to 
the business or financial entity. This shall be done within thirty (30) 
days of receipt of the request, or the business or financial entity shall be 
liable for civil penalties of up to one hundred dollars ($100) for each day 
after the thirty-day period in which it fails to provide the requested 
information. 

(d) Any business or financial entity or any officer, agent, or employee 
of the business or financial entity participating in good faith and 
providing information requested under this section shall be immune 
from liability and suit for damages that might otherwise result from the 
release of the information to the Department of Human Services. 

(e) Any information obtained under the provisions of this section 
shall become a business record of the Department of Human Services, 
subject to the privacy safeguards set out in § 9-28-407. 

History. Acts 2011, No. 591, § 1. 

9-28-120. Public disclosure of information on deaths and mal- 
treatment. 

(a)(1) The Department of Human Services shall place a notice on the 
department's web page when a fatality or near fatality of a child is 
reported to the Child Abuse Hotline under the Child Maltreatment Act, 
§ 12-18-101 et seq., within seventy-two (72) hours of receipt of a report 
from the Child Abuse Hotline. 

(2) The notice of a reported fatality or near fatality of a child shall 
state the: 

(A) Age, race, and gender of the child; 

(B) Date of the child's death or incident; 

(C) Allegations or preliminary cause of death or incident; 

(D) County and placement of the child at time of incident; 

(E) Generic relationship of the alleged offender to the child; 

(F) Agency conducting the investigation; 

(G) Legal action by the department; and 

(H) Services offered or provided by the department now and in the 
past. 

(3) The notice of a fatality of a child shall also include the name of the 
child. 

(4) The department shall not put on the web page any: 

(A) Information on siblings of the child; or 

(B) Attorney-client communications. 
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(5) The department may elect not to place notice on the department's 
web page if: 

(A) A law enforcement agency is actively investigating a case that 
is subject to the notice provisions of this section; and 

(B) The law enforcement agency reasonably believes that the 
investigation will result in the subsequent arrest of a person. 
(b)(1) Upon request, the department shall release the following 

information to the general public when a Child Abuse Hotline report is 
received on a child in the custody of the department: 

(A) Age, race, and gender of the child; 

(B) Allegations of maltreatment; 

(C) County and placement of the child at time of incident; 

(D) Generic relationship of the alleged offender to the child; and 

(E) Action taken by the department. 

(2) The department shall not release: 

(A) Information on siblings of the child; or 

(B) Attorney-client communications. 

(3) The department shall not release any information if: 

(A) A law enforcement agency is actively investigating a case that 
is subject to the notice provisions of this section; and 

(B) The law enforcement agency reasonably believes that the 
investigation will result in the subsequent arrest of a person. 
(c)(1) Upon request, the department shall release the following 

information when a child dies if that child was in an out-of-home 
placement as denned under § 9-27-303(39): 

(A) Age, race, and gender of the child; 

(B) Date of the child's death; 

(C) Preliminary cause of death; 

(D) County and placement of the child at time of incident; and 

(E) Action by the department. 

(2) The department shall not release: 

(A) Information on siblings of the child; or 

(B) Attorney-client communications. 

(3) The department shall not release any information if: 

(A) A law enforcement agency is actively investigating a case that 
is subject to the notice provisions of this section; and 

(B) The law enforcement agency reasonably believes that the 
investigation will result in the subsequent arrest of a person. 

History. Acts 2011, No. 591, § 1. 

Subchapter 4 — Child Welfare Agency Licensing Act 

SECTION. SECTION. 

9-28-402. Definitions. 9-28-404. Child Welfare Agency Review 
9-28-403. Child Welfare Agency Review Board — Composition. 

Board — Creation — Au- 9-28-405. Child Welfare Agency Review 
thority. Board — Duties. 
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SECTION. SECTION. 

9-28-406. Department enforcement du- 9-28-409. Criminal record and child mal- 

ties. treatment checks. 

9-28-407. Licenses required and issued. 9-28-410 — 9-28-414. [Repealed.] 



Effective Dates. Acts 2011, No. 522, welfare agency licensing. Therefore, an 

§ 23: Mar. 21, 2011. Emergency clause emergency is declared to exist and this act 

provided: "It is found and determined by being immediately necessary for the pres- 

the General Assembly of the State of Ar- ervation of the public peace, health, and 

kansas that the current child welfare safety shall become effective on: (1) The 

agency licensing act is in urgent need of date of its approval by the Governor; (2) If 

updating; that certain provisions of the the bill is neither approved nor vetoed by 

act are unworkable and unclear, making it the Governor, the expiration of the period 

difficult of fulfill the purpose of the act; of time during which the Governor may 

and that this act is immediately necessary veto the bill; or (3) If the bill is vetoed by 

for the Department of Human Services to the Governor and the veto is overridden, 

carry out its duties with regard to child the date the last house overrides the veto." 



9-28-402. Definitions. 

As used in this subchapter: 

(1) "Adoptive home" means a household of one (1) or more persons 
that has been approved by a licensed child placement agency to accept 
a child for adoption; 

(2) "Adverse action" means any petition by the Department of 
Human Services before the Child Welfare Agency Review Board to take 
any of the following actions against a licensee or applicant for a license: 

(A) Revocation of license; 

(B) Suspension of license; 

(C) Conversion of license from regular or provisional status to 
probationary status; 

(D) Imposition of a civil penalty; 

(E) Denial of application; or 

(F) Reduction of licensed capacity; 

(3) "Alternative compliance" means a request for approval from the 
Child Welfare Agency Review Board to allow a licensee to deviate from 
the letter of a regulation, provided that the licensee has demonstrated 
how an alternate plan of compliance will meet or exceed the intent of 
the regulation; 

(4) "Board" means the Child Welfare Agency Review Board; 

(5) "Boarding school" means an institution that is operated solely for 
educational purposes and that meets each of the following criteria: 

(A) The institution is in operation for a period of time not to exceed 
the minimum number of weeks of classroom instruction required of 
schools accredited by the Department of Education; 

(B) The children in residence must customarily return to their 
family homes or legal guardians during school breaks and must not 
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be in residence year round, except that this provision does not apply 
to students from foreign countries; and 

(C) The parents of children placed in the institution retain custody 
and planning and financial responsibility for the children; 

(6) "Child welfare agency" means any person, corporation, partner- 
ship, voluntary association, or other entity or identifiable group of 
entities having a coordinated ownership of controlling interest, whether 
established for profit or otherwise, that engages in any of the following 
activities: 

(A) Receives a total number of six (6) or more unrelated minors for 
care on a twenty-four-hour basis for the purpose of ensuring the 
minors receive care, training, education, custody, or supervision, 
whether or not there are six (6) or more children cared for at any 
single physical location; 

(B) Places any unrelated minor for care on a twenty-four-hour 
basis with persons other than themselves; or 

(C) Plans for or assists in the placements described in subdivision 
(6)(B) of this section; 

(7) "Child placement agency" means a child welfare agency, not 
including any person licensed to practice medicine or law in the State of 
Arkansas, who engages in any of the following activities: 

(A) Places a child in a foster home, adoptive home, or any type of 
facility licensed or exempted by this subchapter; 

(B) Plans for the placement of a child into a foster home, adoptive 
home, or any type of facility licensed or exempted by this subchapter; 
or 

(C) Assists the placement of a child in a foster home, adoptive 
home, or any type of facility licensed or exempted by this subchapter; 
(8)(A) "Class A violation" means violations of essential standards, 
including those governing fire, health, safety, nutrition, staff-to-child 
ratio, and space. 

(B) Operation of an unlicensed child welfare agency shall also be a 
Class A violation unless specifically exempted as provided in this 
subchapter; 

(9) "Class B violation" means any other violations of standards that 
are not Class A violations; 

(10) "Emergency child care" means any residential child care facility 
that provides care to children on a time-limited basis, not to exceed 
ninety (90) days; 

(11) "Exempt child welfare agency" means any person, corporation, 
partnership, voluntary association or other entity, whether established 
for profit or otherwise, who otherwise fits the definition of a child 
welfare agency but that is specifically exempt from the requirement of 
obtaining a license under this subchapter. Those agencies specifically 
exempt from the license requirement are: 

(A) A facility or program owned or operated by an agency of the 
United States Government; 

(B)(i) Any agency of the State of Arkansas that is statutorily 
authorized to administer or supervise child welfare activities. 
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(ii) In order to maintain exempt status, the state child welfare 
agency shall state every two (2) years in written form signed by the 
persons in charge that their agency is in substantial compliance with 
published state agency child welfare standards. Visits to review and 
advise exempt state agencies shall be made as deemed necessary by 
the Child Welfare Agency Review Board to verify and maintain 
substantial compliance with the standards. 

(iii) Visits to review and advise exempt state agencies shall be 
made as deemed necessary by the Child Welfare Agency Review 
Board to verify and maintain substantial compliance with the stan- 
dards; 

(C) A facility or program owned or operated by or under contract 
with the Department of Correction; 

(D) A hospital providing acute care licensed pursuant to § 20-9- 
201 et seq.; 

(E) Any facility governed by the Department of Human Services 
State Institutional System Board or its successor; 

(F) Human development centers regulated by the Board of Devel- 
opmental Disabilities Services pursuant to § 20-48-201 et seq.; 

(G) Any facility licensed as a family home pursuant to § 20-48-601 
et seq.; 

(H) Any boarding school as defined in this section; 

(I) Any temporary camp as defined in this section; 

. (J) Any state-operated facility to house juvenile delinquents or any 
serious offender program facility operated by a state designee to 
house juvenile delinquents. Those facilities shall be subject to pro- 
gram requirements modeled on nationally recognized correctional 
facility standards that shall be developed, administered, and moni- 
tored by the Division of Youth Services of the Department of Human 
Services; 

(K) Any child welfare agency operated solely by a religious orga- 
nization that elects to be exempt from licensing and that complies 
within the conditions of the exemption for church-operated agencies 
as set forth in this subchapter; 

(L) The Division of Developmental Disabilities Services of the 
Department of Human Services; and 

(M) Any developmental disabilities services waiver provider li- 
censed under § 20-48-208 or § 20-48-601 et seq.; 

(12) "Foster home" means a private residence of one (1) or more 
family members that receives from a child placement agency any minor 
child, juvenile member of a family in need of services, or dependent or 
dependent-neglected juvenile under § 9-27-303 who is unattended by a 
parent or guardian in order to provide care, training, education, 
custody, or supervision on a twenty-four-hour basis, not to include 
adoptive homes; 

(13) "Independent living home" means any child welfare agency that 
provides specialized services in adult living preparation in an experi- 
ential setting for persons sixteen (16) years of age or older; 
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(14) "Minimum standards" means those rules and regulations as 
established by the Child Welfare Agency Review Board that set forth 
the minimum acceptable level of practice for the care of children by a 
child welfare agency; 

(15) "Provisional foster home" means a foster home opened for no 
more than six (6) months by the Division of Children and Family 
Services of the Department of Human Services for a relative of a child 
in the custody of the division after it: 

(A) Conducts a health and safety check, including a central regis- 
try check and a criminal background check or a check with local law 
enforcement, of the relative's home; 

(B) Performs a visual inspection of the home of the relative to 
verify that the relative and the home will meet the standards for 
opening a regular foster home; 

(16) "Psychiatric residential treatment facility" means a residential 
child care facility in a nonhospital setting that provides a structured, 
systematic, therapeutic program of treatment under the supervision of 
a psychiatrist, for children who are emotionally disturbed and in need 
of daily nursing services, psychiatrist's supervision, and residential 
care but who are not in an acute phase of illness requiring the services 
of an inpatient psychiatric hospital; 

(17) "Relative" means a person within the fifth degree of kinship by 
virtue of blood or adoption; 

(18) "Religious organization" means a church, synagogue, or mosque 
or association of same whose purpose is to support and serve the 
propagation of truly held religious beliefs; 

(19) "Residential child care facility" means any child welfare agency 
that provides care, training, education, custody, or supervision on a 
twenty-four-hour basis for six (6) or more unrelated minors, juvenile 
members of a family in need of services, or dependent or dependent- 
neglected juveniles under § 9-27-303, excluding foster homes that have 
six (6) or more minors, juvenile members of a family in need of services, 
or dependent or dependent-neglected juveniles under § 9-27-303 who 
are all related to each other but who are not related to the foster 
parents; 

(20)(A) "Substantial compliance" means compliance with all essen- 
tial standards necessary to protect the health, safety, and welfare of 
the children in the care of the child welfare agency. 

(B) Essential standards include, but are not limited to, those 
relating to issues involving fire, health, safety, nutrition, discipline, 
staff-to-child ratio, and space; 

(21) "Temporary camp" means any facility or program providing 
twenty-four-hour care or supervision to children that meets the follow- 
ing criteria: 

(A) The facility or program is operated for recreational, educa- 
tional, or religious purposes only; 

(B) No child attends the program more than forty (40) days in a 
calendar year; and 
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(C) The parents of children placed in the program retain custody 
and planning and financial responsibility for the children during 
placement; and 

(22) "Unrelated minor" means a child who is not related by blood, 
marriage, or adoption to the owner or operator of the child welfare 
agency and who is not a ward of the owner or operator of the child 
welfare agency pursuant to a guardianship order issued by a court of 
competent jurisdiction. 



History. Acts 1997, No. 1041, § 2 
2005, No. 1766, § 1; 2005, No. 2234, § 1 
2007, No. 634, § 1; 2009, No. 723, § 1 



vices, or dependent or dependent-ne- 
glected juvenile under § 9-27-303" in (12) 
and twice in (19); in the introductory lan- 



2011, No. 522, §§ 1-5. guage of (15), substituted "by the Division 

Amendments. The 2011 amendment f Children and Family Services of the 

deleted "Division of Children and Family Department of Human Services" for "by 

Services of the" preceding "Department" the division" and substituted "custody of 

in the introductory language of (2); de- the division » for "custody of the Division of 

leted (10) and renumbered the remaining Children and Famil Services"; and in- 

subdivisions accordingly; inserted juve- gerted Ufmd ^ home „ m (15)(B) 
nile member of a family in need of ser- 

9-28-403. Child Welfare Agency Review Board — Creation — 
Authority. 

(a)(1) There is created the Child Welfare Agency Review Board to 
serve as the administrative body to carry out the provisions of this 
subchapter. 

(2) The board shall have the authority to promulgate rules and 
regulations to enforce the provisions of this subchapter. 

(b) The board may also identify and implement alternative methods 
of regulation and enforcement that may include, but not be limited to: 

(1) Expanding the types and categories of licenses issued for pro- 
grams falling within the definition of "child welfare agency", as may be 
required by changes in the types of child welfare programs that may 
occur, and to promulgate separate regulations for each category of 
license as it may deem proper; 

(2) Using the standards of other licensing authorities or compliance- 
reviewing professionals as being equivalent to partial compliance with 
board-promulgated rules, when those standards have been shown to 
predict compliance with the board-promulgated rules; and 

(3) Using an abbreviated inspection that employs key standards that 
have been shown to predict full compliance with the rules. 

(c)(1) The Department of Human Services is designated as the 
governmental agency charged with the enforcement of this subchapter. 

(2) Only the department, licensees, agencies specifically exempted by 
this subchapter, and applicants for a license shall have standing to 
initiate formal proceedings before the board, except when otherwise 
provided by law. 

(d) When any person, corporation, partnership, voluntary associa- 
tion, or other entity shall be found to operate or assist in the operation 
of a child welfare agency that has been licensed by the board or has had 
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the license denied, revoked, or suspended by the board, and therefore 
has been ordered to cease and desist operation in accordance with the 
provisions of this subchapter, the board shall have the right to go into 
the circuit court in the jurisdiction in which the child welfare agency is 
being operated and upon affidavit secure a writ of injunction, without 
bond, restraining and prohibiting the person, corporation, partnership, 
voluntary association, or other entity from operating the child welfare 
agency. 

(e) The Arkansas Administrative Procedure Act, § 25-15-201 et seq., 
shall apply to all proceedings brought under this subchapter, except 
that the following provisions shall control during adverse action hear- 
ings to the extent that they conflict with the Arkansas Administrative 
Procedure Act § 25-15-201 et seq.: 

(1) All parties to an adverse action shall be entitled to engage in and 
use formal discovery as provided for in Rules 26, 28 — 34, and 36 of the 
Arkansas Rules of Civil Procedure including: 

(A) Requests for admission; 

(B) Requests for production of documents and things; 

(C) Written interrogatories; and 

(D) Oral and written depositions; and 

(2) All evidentiary rulings in an adverse action hearing shall be 
governed by the Arkansas Rules of Evidence with respect to the 
following types of evidence: 

(A) The requirement of personal knowledge of a witness as re- 
quired by Rule 602; 

(B) The admissibility of character evidence as set forth by Rules 
608 and 609; 

(C) The admissibility of opinion evidence as set forth by Rules 701 

— 703; and 

(D) The admissibility of hearsay evidence as set forth by Rules 801 

— 806. 

(f)(1) Requests for subpoenas shall be granted by the Chief Counsel 
of the Department of Human Services or a designee if the testimony or 
documents desired are considered necessary and material without 
being unduly repetitious of other available evidence. 

(2) Subpoenas provided for in this section shall be served in the 
manner as now provided by law, returned, and a copy made and kept by 
the department. 

(3) The fees and mileage for officers serving the subpoenas and 
witnesses answering the subpoenas shall be the same as now provided 
by law. 

(4) Witnesses duly served with subpoenas issued under this section 
who shall refuse to testify or give evidence may be cited on an affidavit 
through application of the chief counsel of the department to the 
Pulaski County Circuit Court or any circuit court of the state where the 
subpoenas were served. 

(5) Failure to obey the subpoena may be deemed a contempt, 
punishable accordingly. 
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History. Acts 1997, No. 1041, § 3; 
2009, No. 723, §§ 2, 3; 2011, No. 522, § 6. 

9-28-404. Child Welfare Agency Review Board — Composition. 

(a) The Child Welfare Agency Review Board shall consist of Arkansas 
residents who shall be qualified as follows: 

(1) The director of the division within the Department of Human 
Services designated by the Director of the Department of Human 
Services to administer this subchapter or his or her designee; 

(2) One (1) representative from a privately owned, licensed child 
placement agency with expertise in foster care; 

(3) One (1) representative from a privately owned, licensed child 
placement agency with expertise in adoptions; 

(4) Two (2) representatives from licensed residential child care 
facilities; 

(5) One (1) representative from a licensed psychiatric residential 
treatment facility; 

(6) One (1) representative from a licensed emergency shelter; and 

(7) One (1) representative from the public at large. 

(b) Members shall be appointed by the Governor for four-year terms 
expiring on March 1 of the appropriate year, except that in making 
initial appointments, one (1) of the members representing licensed child 
placement agencies and the member representing the public at large 
shall serve for two (2) years and two (2) of the members representing 
residential facilities shall serve for three (3) years. 

(c) Members of the board shall serve without compensation, but each 
member of the board shall be entitled to reimbursement for expenses 
for necessary meals, lodging, and mileage in attending board meetings, 
to be payable from funds appropriated for the maintenance and 
operation of the department. 

(d) The members of the board shall select a chair from among its 
voting membership. 

History. Acts 1997, No. 1041, § 4; man Services designated by the Director 

2001, No. 1414, §§ 1, 2; 2003, No. 1157, of the Department of Human Services to 

§ 2; 2011, No. 522, §§ 7, 8. administer this subchapter" in (a)(1); and 

Amendments. The 2011 amendment substituted "department" for "division" in 

inserted "within the Department of Hu- (c). 

9-28-405. Child Welfare Agency Review Board — Duties. 

(a)(1) The Child Welfare Agency Review Board shall promulgate and 
publish rules setting minimum standards governing the granting, 
revocation, refusal, conversion, and suspension of licenses for a child 
welfare agency and the operation of a child welfare agency. 

(2) The board may consult with such other agencies, organizations, 
or individuals as it shall deem proper. 

(3)(A) The board shall take any action necessary to prohibit any 

person, partnership, group, corporation, organization, or association 
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not licensed or exempted from licensure pursuant to this chapter 

from advertising, placing, planning for, or assisting in the placement 

of any unrelated minor for purposes of adoption or for care in a foster 

home. 

(B) The prohibition against advertising shall not apply to persons 

who are seeking to add to their own family by adoption. 

(b) The board may amend the rules and regulations promulgated 
pursuant to this section from time to time, in accordance with the rule 
promulgation procedures in the Arkansas Administrative Procedure 
Act, § 25-15-201 et seq. 

(c)(1) The board shall have exclusive authority to promulgate rules 
that: 

(A) Promote the health, safety, and welfare of children in the care 
of a child welfare agency; 

(B) Promote safe and healthy physical facilities; 

(C) Ensure adequate supervision of the children by capable, quali- 
fied, and healthy individuals; 

(D) Ensure appropriate educational programs and activities for 
children in the care of a child welfare agency; 

(E) Ensure adequate and healthy food service; 

(F) Include procedures for the receipt, recordation, and disposition 
of complaints regarding allegations of violations of this subchapter, of 
the rules promulgated under this subchapter, or of child maltreat- 
ment laws; 

(G) Include procedures for the assessment of child and family 
needs and for the delivery of services designed to enable each child to 
grow and develop in a permanent family setting; 

(H) Ensure that criminal record checks and central registry checks 
are completed on owners, operators, and employees of a child welfare 
agency as set forth in this subchapter; 

(I) Require the compilation of reports and making those reports 
available to the Division of Youth Services of the Department of 
Human Services when the board determines it is necessary for 
compliance determination or data compilation; 

(J) Ensure that a child placement agency: 

(i) Treats clients seeking or receiving services in a professional 
manner, as defined by rules promulgated pursuant to this section; 
and 

(ii) Provides clients seeking or receiving services from a child 
placement agency that provides adoption services with the phone 
number and address of the Child Welfare Agency Licensing Unit of 
the Department of Human Services where complaints can be lodged; 

(K) Require that all child welfare agencies that provide adoption 
services fully apprise in writing all clients involved in the process of 
adopting a child of the agency's adoption program or services, 
including all possible costs associated with the adoption program; 
and 

(L) Establish rules governing retention of licensing records main- 
tained by the department. 
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(2) This subchapter shall not be construed to prevent a licensed child 
welfare agency from adopting and applying internal operating proce- 
dures that meet or exceed the minimum standards required by the 
board. 

(d)(1) Provided that the health, safety, and welfare of children in the 
care of a child welfare agency are not endangered, nothing in this 
subchapter shall permit the board to promulgate or enforce any rule 
that has the effect of: 

(A) Interfering with the religious teaching or instruction offered by 
a child welfare agency; 

(B) Infringing upon the religious beliefs of the holder or holders of 
a child welfare agency license; 

(C) Infringing upon the right of an agency operated by a religious 
organization to consider creed in any decision or action relating to 
admitting or declining to admit a child or family for services; 

(D) Infringing upon the parent's right to consent to a child's 
participating in prayer or other religious practices while in the care 
of the child welfare agency; or 

(E) Prohibiting the use of corporal discipline. 

(2)(A)(i) A child welfare agency that articulates a sincerely held 
religious belief that is violated by a specific rule promulgated by the 
board shall notify the department in writing of the belief and the 
specific rule that violates the belief. 

(ii) The rule shall be presumptively invalid as applied to that child 
welfare agency. 

(B)(i) The department may then file a petition before the board 
seeking to enforce the rule. 

(ii) The department shall bear the burden of showing that the 

health, safety, or welfare of children would be endangered by the 

exemption, and if the board so finds by a preponderance of the 

evidence, the board shall render a finding of fact so concluding. 

(e) The board shall issue all licenses to child welfare agencies upon 

majority vote of board members present during each properly called 

board meeting at which a quorum is present when the meeting is called 

to order. 

(f)(1)(A) The board shall have the power to deny an application to 
operate a child welfare agency or revoke or suspend a previously 
issued license to operate a child welfare agency. 

(B) The board may deny, suspend, convert, or revoke a child 
welfare agency license or issue letters of reprimand or caution to a 
child welfare agency if the board finds by a preponderance of the 
evidence that the applicant or licensee: 

(i) Fails to comply with the provisions of this subchapter or any 
published rule of the board relating to child welfare agencies; 

(ii) Furnishes or makes any statement or report to the department 
that is false or misleading; 

(hi) Refuses or fails to submit required reports or to make avail- 
able to the department any records required by it in making an 
investigation of the agency for licensing purposes; 
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(iv) Refuses or fails to submit to an investigation or to reasonable 
inspection by the department; 

(v) Retaliates against an employee who in good faith reports a 
suspected violation of the provisions of this subchapter or the rules 
promulgated under this subchapter; 

(vi) Fails to engage in a course of professional conduct in dealing 
with clients being served by the child placement agency, as denned by 
rules promulgated pursuant to this section; 

(vii) Demonstrates gross negligence in carrying out the duties at 
the child placement agency; or 

(viii) Fails to provide clients involved in the process of adoption of 
a child with correct and sufficient information pertaining to the 
adoption process, services, and costs. 

(2) Any denial of application or revocation or suspension of a license 
shall be effective when made. 

(g) The board shall review the qualifications of persons required to 
have background checks under this subchapter. 

(h)(1) The board may grant an agency's request for alternative 
compliance upon a finding that the child welfare agency does not meet 
the letter of a regulation promulgated under this subchapter but that 
the child welfare agency meets or exceeds the intent of that rule 
through alternative means. 

(2)(A) If the board grants a request for alternative compliance, the 
child welfare agency's practice as described in the request for 
alternative compliance shall be the compliance terms under which 
the child welfare agency will be held responsible. 

(B) Violations of those terms shall constitute a rule violation. 
(i)(l)(A) The board shall have the authority to impose a civil penalty 
upon any person violating any provisions of this subchapter and any 
person assisting any partnership, group, corporation, organization, 
or association in violating any provisions of this subchapter, except 
that the imposition of civil penalties shall not apply to agencies that 
have been granted a church-operated exemption pursuant to this 
subchapter. 

(B)(i) The board may impose a civil penalty upon any person, 
partnership, group, corporation, organization, or association not 
licensed or exempt from licensure as a child welfare agency in the 
State of Arkansas pursuant to this subchapter that advertises, 
places, plans for, or assists in the placement of any unrelated minor 
for purposes of adoption or for care in a foster home. 

(ii) The prohibition against advertising does not apply to persons 
who are seeking to add to their own family by adoption. 

(2) The board shall have the discretion to impose a civil penalty 
pursuant to this section when the board determines by clear and 
convincing evidence that the person sought to be charged has violated 
this subchapter or the rules promulgated thereunder willfully, wan- 
tonly, or with conscious disregard for law or regulation. 

(3) The board may impose civil penalties as follows: 
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(A)(i) Class A violations as denned in this subchapter shall be 
subject to a civil penalty of five hundred dollars ($500) for each 
violation, with each day of noncompliance constituting a separate 
violation. 

(ii) In no event shall the board impose civil penalties of more than 
two thousand five hundred dollars ($2,500) for Class A violations 
occurring in any one (1) calendar month; and 

(B)(i) Class B violations as defined in this subchapter shall be 
subject to a civil penalty of one hundred dollars ($100) for each 
violation with each day of noncompliance constituting a separate 
violation. 

(ii) In no event shall the board impose civil penalties of more than 
five hundred dollars ($500) for Class B violations occurring in any one 

(1) calendar month. 

(4) If any person upon whom the board has levied a civil penalty fails 
to pay the civil penalty within sixty (60) days of the board's decision to 
impose the penalty, the amount of the fine shall be considered to be a 
debt owed the State of Arkansas and may be collected by civil action by 
the Attorney General. 

(j)(l)(A) The board shall notify the applicant or licensee of the 
department's petition for adverse action in writing and set forth the 
facts forming the basis for the request for the adverse action. 

(B) This notice shall offer the licensee the opportunity for a 
predeprivation adverse action hearing to determine if the adverse 
action should be taken against the licensee or applicant. 

(2) This section does not prevent the department or the board from 
closing a child welfare agency on an emergency basis if emergency 
closure is immediately required to protect the health, safety, or welfare 
of children, in which case the licensee shall be entitled to a postdepri- 
vation adverse action hearing. 

(k)(l) Adverse action hearings shall comply with the Arkansas 
Administrative Procedure Act, § 25-15-201 et seq. 

(2)(A) Within ten (10) business days after rendering a decision, the 
board shall forward to the applicant or licensee written findings of 
fact and conclusions of law articulating the board's decision. 

(B) The board shall also issue an order that the applicant or 
licensee cease and desist from the unlawful operation of a child 
welfare agency if the adverse action taken was revocation or suspen- 
sion of the license or denial of an application. 

(1)(1) If, upon the filing of a petition for a judicial review, the 
reviewing court determines that there is a substantial possibility that 
the board's decision against the licensee or applicant may be reversed, 
the circuit court may enter a stay prohibiting enforcement of a decision 
of the board, provided that the court articulates the facts from the 
adverse action hearing record that constitute a substantial possibility 
of reversal. 

(2)(A) Thereafter, the court shall complete its review of the record 
and announce its decision within one hundred twenty (120) days of 
the entry of the stay. 
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(B) If the court does not issue its findings within one hundred 
twenty (120) days of the issuance of the stay, the stay shall be 
considered vacated. 

(m) All rules promulgated under this section and all public comment 
received in writing by the department in response shall be made 
available for review by the Senate Interim Committee on Children and 
Youth and the Subcommittee on Children and Youth of the House 
Committee on Aging, Children and Youth, Legislative and Military 
Affairs, and by the Governor or his or her designee from among the 
Governor's staff. 
(n)(l)(A) The validity or application of any rule or regulation pro- 
mulgated by the board under authority of this subchapter shall be 
subject to remedies provided by law for obtaining declaratory judg- 
ments at the suit of any interested person instituted in the circuit 
court of any county in which the plaintiff resides or does business or 
in Pulaski County Circuit Court. 

(B) However, the board must be named a party defendant and the 
board must be summoned as in an action by ordinary proceedings. 
(2) If a juvenile is found to be maltreated due to the acts or omissions 
of a person other than the parent or guardian of the juvenile, the court 
may enter an order restraining or enjoining the person or facility 
employing that person from providing care, training, education, cus- 
tody, or supervision of juveniles of whom the person or facility is not the 
parent or guardian. 
(3)(A) If the person or facility other than the parent or guardian of 
the juvenile found to be maltreated was not subject to this subchap- 
ter, the court may order the person or facility to obtain a license from 
the board as a condition precedent to the person or facility providing 
care, training, education, custody, or supervision of any juveniles of 
whom the person or facility is not the parent or guardian. 

(B) If the court so orders, this subchapter shall thereafter apply to 
the person or facility subject to the court order. 
(o)(l) The Department of Human Services shall maintain a website 
accessible to the general public that contains information on child 
placement agencies. 
(2) The website shall contain: 

(A) The name, phone number, and address of all child placement 
agencies licensed by the board; 

(B) Information on each child placement agency, specifically if the 
license is in good standing, if the license has ever been revoked or 
suspended, or if any letters of caution or reprimand have been issued 
by the board; and 

(C) The name and contact information for a person in the unit who 
handles complaints about child placement agencies. 

History. Acts 1997, No. 1041, § 5; Amendments. The 2011 amendment 

2005, No. 2225, § 1; 2005, No. 2234, § 2; deleted "Division of Children and Family 

2009, No. 723, §§ 4-6; 2011, No. 522, Services of the" preceding "Department" 

§§ 9-14. in (c)(l)(J)(ii); substituted "department" 
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for "division" in (c)(l)(L), throughout sion's" in (j)(l)(A); and deleted "and regu- 
(d)(2), and in (f)(l)(B)(ii)-(iv), (j)(2), and lations" following "rules" in (m). 
(m); substituted "department's" for "divi- 

9-28-406. Department enforcement duties. 

(a)(1) The Department of Human Services shall advise the Child 
Welfare Agency Review Board regarding proposed rules and regula- 
tions. 

(2) The department shall obtain comments from the board prior to 
initiating the rule promulgation process. 

(b)(1) The board is authorized to make an inspection and investiga- 
tion of any proposed or operating child welfare agency and of any 
personnel connected with that agency to the extent that an inspection 
and investigation are necessary to determine whether the child welfare 
agency will be or is being operated in accordance with this subchapter 
and the rules and regulations promulgated by the board. 

(2) The board may delegate this authority to any agencies of the 
State of Arkansas whom the board deems proper. 

(c)(1) The department or any other public agency having authority or 
responsibility with respect to child maltreatment shall have the author- 
ity to investigate any alleged or suspected child maltreatment in any 
child welfare agency, whether licensed or exempt. 

(2) Nothing contained in this section shall be construed to limit or 
restrict that authority. 

(d)(1) The department shall assist licensees and applicants in com- 
plying with published rules and regulations by issuing advisory opin- 
ions regarding matters of rule compliance when so requested. 

(2) The procedure for issuing advisory opinions shall be as follows: 
(A)(i) Any licensee or applicant for a license may submit a written 

request for an advisory opinion on whether or not a practice in any 

planned or existing child welfare agency complies with the rules 

promulgated pursuant to this subchapter. 

(ii) The department must respond to the request in writing within 

twenty (20) business days of receiving the request. 

(iii) If the department's response is that the subject of the request 

would not comply with published standards, the department shall 

suggest an alternative practice that in its opinion would comply with 

published standards when it is possible to do so; and 

(B)(i) A written opinion required in subdivision (d)(2)(A) of this 

section is binding on the department as a declaratory order if the 

applicant or licensee has acted in reliance on the opinion. 

(ii) Notwithstanding the foregoing, in no event shall the advisory 

opinion be binding on the board if the compliance issue that is the 

subject of the advisory opinion is presented to the board for review. 

(e)(1) The department shall issue a report following inspections of 
child welfare agencies as provided in this subsection. 

(2) If the department finds that a child welfare agency has failed to 
comply with an applicable law or rule and this failure does not 
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imminently endanger the health, safety, or welfare of the persons 
served by the program, the department shall issue a corrective action 
notice with the report to the child welfare agency. The corrective action 
notice must require the licensee to outline a corrective action plan. The 
department's corrective action notice shall contain: 

(A) A factual description of the conditions that constitute a viola- 
tion of the law or rule; 

(B) The specific law or rule violated; and 

(C) A reasonable time frame within which the violation must be 
corrected. 

(3)(A)(i) If the child welfare agency believes that the contents of the 
department's corrective action notice are in error, the child welfare 
agency may ask licensing authorities to reconsider the parts of the 
corrective action notice that are alleged to be in error. 

(ii) The request for reconsideration must be in writing, delivered 
by certified mail, specify the parts of the corrective action notice that 
are alleged to be in error, explain why they are in error, and include 
documentation to support the allegation of error. 

(B)(i) The department shall render a decision on the request for 
reconsideration within fifteen (15) working days after the date the 
request for reconsideration was received. 

(ii) The licensee's request for reconsideration and supporting docu- 
mentation shall be retained by the department and made a part of the 
licensee's record. 

(4)(A) If upon reinspection, the department finds that the licensee 
has corrected the violation or violations specified in the corrective 
action notice, the department employee shall indicate this correction 
and the date the correction was verified in the licensee's file. 

(B) If upon reinspection, the department finds that the licensee 
has not corrected the violations specified in the corrective action 
order within the required time frame, the department may in its 
discretion petition the board to impose appropriate adverse action 
against the licensee. 

(C) In the case of an applicant for a license, if the applicant has not 
corrected the violations in a previously issued corrective action 
notice, the department may recommend denial of the application for 
a child welfare agency license. 

History. Acts 1997, No. 1041, § 6; throughout the section; substituted "De- 

2011, No. 522, § 15. partment of Human Services" for "divi- 

Amendments. The 2011 amendment sion" in (a)(1); substituted "a report" for 

substituted "department" for "division," "corrective action notices" in (e)(1); and 

and "department's" for "division's" inserted "with the report" in (e)(2). 

9-28-407. Licenses required and issued. 

(a)(1) It shall be unlawful for any person, partnership, group, corpo- 
ration, association, or other entity or identifiable group of entities 
having a coordinated ownership of controlling interest to operate or 
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assist in the operation of a child welfare agency that has not been 
licensed by the Child Welfare Agency Review Board from licensing 
pursuant to this subchapter. 

(2) This license shall be required in addition to any other license 
required by law for all entities that fit the definition of a child welfare 
agency and are not specifically exempted, except that no nonpsychiatric 
residential treatment facility or agency licensed or exempted pursuant 
to this subchapter shall be deemed to fall within the meaning of 
§ 20-10-101 for any purpose. 

(3) Any child welfare agency capacity licensed or permitted by the 
board as of March 1, 2003, whether held by the original licensee or by 
a successor in interest to the original licensee, is exempted from: 

(A) Obtaining any license or permit from the Office of Long-Term 
Care of the Division of Medical Services of the Department of Human 
Services; 

(B) Obtaining any permit from the Health Services Permit Agency 
or the Health Services Permit Commission to operate at the capacity 
licensed by the board as of March 1, 2003; and 

(C) Obtaining any permit from the agency or the commission to 
operate at any future expanded capacity serving only non-Arkansas 
residents unless a permit is required by federal law or regulation. 

(4) Any further expansion of capacity by a licensee of the board shall 
require a license or permit from the Office of Long-Term Care and the 
agency unless the bed expansion is exempted under subdivisions 
(a)(3)(A) — (C) of this section. 

(5)(A) Subdivisions (a)(3) and (4) of this section shall be construed to 
include a child welfare agency that is licensed or permitted by the 
board as a residential facility as of March 1, 2003, if the licensee then 
met and continues to meet the following criteria: 

(i) The licensee is a nonhospital-based residential facility that 
specializes in providing treatment and care for seriously emotionally 
disturbed children under eighteen (18) years of age who have 
co-occurring substance abuse and psychiatric disorders; 

(ii) The licensee possesses accreditation from at least one (1) of the 
following national accreditation entities: 

(a) The Commission on Accreditation of Rehabilitation Facilities; 

(b) The Council on Accreditation of Services for Families and 
Children; or 

(c) The Joint Commission on Accreditation of Healthcare Organi- 
zations; 

(hi) The licensee is licensed by the Office of Alcohol and Drug 
Abuse Prevention or its successor; and 

(iv) The licensee is operating a nontraditional program that is 
approved by the Department of Education. 

(B)(i) Licensees described in subdivision (a)(5)(A) of this section 
shall be eligible for reimbursement by the Arkansas Medicaid Pro- 
gram under the same methodology and at the same reimbursement 
rates as residential treatment facilities that do not specialize in 
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treating children with co-occurring substance abuse and psychiatric 

disorders, 
(ii) However, Medicaid payments shall be reduced by payments 

received from other payors in connection with Medicaid-covered care 

and treatment furnished to Medicaid recipients. 

(b)(1) It shall be unlawful for any person to falsify an application for 
licensure, to knowingly circumvent the authority of this subchapter, to 
knowingly violate the orders issued by the board, or to advertise the 
provision of child care or child placement when not licensed under this 
subchapter to provide those services, unless determined by the board to 
be exempt from licensure under this subchapter. 

(2) Any violation of this section shall constitute a Class D felony. 

(c)(1) Any person, partnership, group, corporation, organization, 
association, or other entity or identifiable group of entities having a 
coordinated ownership of controlling interest, desiring to operate a 
child welfare agency shall first make application for a license or a 
church-operated exemption for the facility to the board on the applica- 
tion forms furnished for this purpose by the board. 

(2)(A) The Department of Human Services shall also furnish to the 

applicant upon request a copy of this subchapter and the policies and 

procedures of the board at the time the person requests an applica- 
tion form. 
(B) The child welfare agency shall submit a separate application 

for license for each separate physical location of a child welfare 

agency. 

(d)(1) The Department of Human Services shall review, inspect, and 
investigate each applicant to operate a child welfare agency and shall 
present a recommendation to the board whether the board should issue 
a license and what the terms and conditions of the license should be. 

(2) The Department of Human Services shall complete its recom- 
mendation within ninety (90) days after receiving a complete applica- 
tion from the applicant. A complete application shall consist of: 

(A) A completed application form prepared and furnished by the 
board; 

(B) A copy of the articles of incorporation, bylaws, and current 
board roster, if applicable, including names and addresses of the 
officers; 

(C) A complete personnel list with verifications of qualifications 
and experience; 

(D) Substantiation of the financial soundness of the agency's 
operation; and 

(E) A written description of the agency's program of care, including 
intake policies, types of services offered, and a written plan for 
providing health care services to children in care. 

(e)(1) The board shall issue a regular license that shall be effective 
until adverse action is taken on the license if the board finds that: 
(A) The applicant for a child welfare agency license meets all 
licensing requirements; or 
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(B) The applicant for a child welfare agency license meets all 
essential standards, has a favorable compliance history, and has the 
ability and willingness to comply with all standards within a reason- 
able time. 

(2)(A) The board may issue a provisional license that shall be 
effective for up to one (1) year if the board finds that the applicant 
meets all essential standards but the applicant requires more fre- 
quent monitoring because the applicant's ability or willingness to 
meet all standards within a reasonable time has not been favorably 
determined. 

(B) The board shall at no time issue a regular or provisional license 
to any agency or facility that does not meet all essential standards. 
(f)(1) A license to operate a child welfare agency shall apply only to 
the address and location stated on the application and license issued, 
and it may be transferable from one (1) holder of the license to another, 
along with all capacity and rights of licensure, if permitted under 
subdivision (f)(2) of this section. 

(2) Whenever ownership of a controlling interest in the operation of 
a child welfare agency is sold, the following procedures shall be 
followed: 

(A) The seller shall notify the Department of Human Services of 
the sale at least thirty (30) days before the completed sale; 

(B) The seller shall remain responsible for the operation of the 
child welfare agency until the agency is closed or an amended license 
is issued to the buyer; 

(C) The seller shall remain liable for all penalties assessed against 
the child welfare agency that are imposed for violations occurring 
before the transfer of a license to the buyer; 

(D) The buyer shall be subject to any corrective action notices to 
which the seller was subject; and 

(E) The provisions of subsection (a) of this section, including those 
provisions regarding obtaining licenses or permits from the Office of 
Long-Term Care and regarding obtaining any permits from the 
Health Services Permit Agency or the Health Services Permit Com- 
mission, shall apply in their entirety to the new owner of the child 
welfare agency. 

(g) If the board votes to issue a license to operate a child welfare 
agency, the license must be posted in a conspicuous place in the child 
welfare agency and must state at a minimum: 

(1) The full legal name of the entity holding the license, including the 
business name, if different; 

(2) The address of the child welfare agency; 

(3) The effective date and expiration date of the license, if applicable; 

(4) The type of child welfare agency the licensee is authorized to 
operate; 

(5) The maximum number and ages of children that may receive 
services from the agency, if applicable; 

(6) The status of the license, whether regular, provisional, or proba- 
tionary; and 
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(7) Any special conditions or limitations of the license. 

(h)(1) Reports, correspondence, memoranda, case histories, or other 
materials, including protected health information, compiled or received 
by a licensee or a state agency engaged in placing a child, including both 
foster care and protective services records, shall be confidential and 
shall not be released or otherwise made available except to the extent 
permitted by federal law and only: 

(A) To the director as required by regulation; 

(B) For adoptive placements as provided by the Revised Uniform 
Adoption Act, § 9-9-201 et seq.; 

(C) To multidisciplinary teams under § 12- 18- 106(a); 
(D)(i) To the child's parent, guardian, or custodian. 

(ii) However, the licensee or state agency may redact information 
from the record such as the name or address of foster parents or 
providers when it is in the best interest of the child. 

(iii) The licensee or state agency may redact counseling records, 
psychological or psychiatric evaluations, examinations, or records, 
drug screens or drug evaluations, or similar information concerning a 
parent if the other parent is requesting a copy of a record; 

(E) To the child; 

(F)(i) To health care providers to assist in the care and treatment 
of the child at the discretion of the licensee or state agency and if 
deemed to be in the best interest of the child. 

(ii) "Health care providers" includes doctors, nurses, emergency 
medical technicians, counselors, therapists, mental health profes- 
sionals, and dentists; 

(G) To school personnel and day care centers caring for the child at 
the discretion of the licensee or state agency and if deemed to be in 
the best interest of the child; 

(H)(i) To foster parents, the foster care record for foster children 
currently placed in their home. 

(ii) However, information about the parents or guardians and any 
siblings not in the foster home shall not be released; 

(I)(i) To the board. 

(ii) However, at any board meeting no information that identifies 
by name or address any protective services recipient or foster care 
child shall be orally disclosed or released in written form to the 
general public; 

(J) To the Division of Children and Family Services of the Depart- 
ment of Human Services, and the Department of Education, includ- 
ing child welfare agency licensing specialists; 

(K) For any audit or similar activity conducted in connection with 
the administration of any such plan or program by any governmental 
agency that is authorized by law to conduct the audit or activity; 

(L) Upon presentation of an order of appointment, to a court- 
appointed special advocate; 

(M) To the attorney ad litem for the child; 

(N) For law enforcement or the prosecuting attorney upon request; 
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(O) To circuit courts, as provided for in the Arkansas Juvenile Code 
of 1989, § 9-27-301 et seq.; 

(P) In a criminal or civil proceeding conducted in connection with 
the administration of any such plan or program; 

(Q) For purposes directly connected with the administration of any 
of the state plans as outlined at 42 U.S.C. § 671(a)(8), as in effect 
January 1, 2001; 

(R) For the administration of any other federal or federally as- 
sisted program that provides assistance, in cash or in kind, or 
services, directly to individuals on the basis of need; 

(S)(i) To individual federal and state representatives and senators 
in their official capacity and their staff members with no redisclosure 
of information. 

(ii) No disclosure shall be made to any committee or legislative 
body of any information that identifies by name or address any 
recipient of services; 

(T) To a grand jury or court upon a finding that information in the 
record is necessary for the determination of an issue before the court 
or grand jury; 

(U) To a person, provider, or government entity identified by the 
licensee or the state agency as having services needed by the child or 
his or her family; or 

(V) To volunteers authorized by the licensee or the state agency to 
provide support or services to the child or his or her family at the 
discretion of the licensee or the state agency and only to the extent 
information is needed to provide the support or services. 

(W)(i) To a person, agency, or organization engaged in a bona fide 
research or evaluation project that is determined by the Division of 
Children and Family Services of the Department of Human Services 
to have value for the evaluation or development of policies and 
programs within the Division of Children and Family Services of the 
Department of Human Services. 

(ii) Any confidential information provided by the Department of 
Human Services for a research or evaluation project under this 
subdivision (h)(l)(W) shall not be redisclosed or published. 
(2) Foster home and adoptive home records are confidential and shall 
not be released except: 

(A) To the foster parents or adoptive parents; 

(B) For purposes of review or audit, by the appropriate federal or 
state agency; 

(C) Upon allegations of child maltreatment in the foster home or 
adoptive home, to the investigating agency; 

(D) To the board; 

(E) To the Division of Children and Family Services of the Depart- 
ment of Human Services and the Department of Education, including 
child welfare agency licensing specialists; 

(F) To law enforcement or the prosecuting attorney upon request; 
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(G) To a grand jury or court upon a finding that information in the 
record is necessary for the determination of an issue before the court 
or grand jury; 

(H)(i) To individual federal and state representatives and senators 
in their official capacity and their staff members with no redisclosure 
of information. 

(ii) No disclosure shall be made to any committee or legislative 
body of any information that identifies by name or address any 
recipient of services; or 

(I) To the attorney ad litem and court-appointed special advocate, 
the home study on the adoptive family selected by the Department of 
Human Services to adopt the juvenile. 

(3)(A) Any person or agency to whom disclosure is made shall not 
disclose to any other person reports or other information obtained 
pursuant to this subsection. 

(B) Any person disclosing information in violation of this subsec- 
tion shall be guilty of a Class C misdemeanor. 

(C) Nothing in this subchapter shall be construed to prevent 
subsequent disclosure by the child or his or her parent or guardian. 
(i) Foster parents approved by a child placement agency licensed by 

the Department of Human Services shall not be liable for damages 
caused by their foster children, nor shall they be liable to the foster 
children nor to the parents or guardians of the foster children for 
injuries to the foster children caused by acts or omissions of the foster 
parents unless the acts or omissions constitute malicious, willful, 
wanton, or grossly negligent conduct. 
(j) [Repealed.]. 



History. Acts 1997, No. 1041, § 7 
1999, No. 1319, § 1; 2001, No. 1211, § 1 
2001, No. 1800, § 1; 2003, No. 1157, § 1 
2003, No. 1166, § 39; 2003, No. 1285, § 1 
2005, No. 888, § 2; 2005, No. 1766, § 2 



pacity and rights of licensure, if permitted 
under subdivision (f)(2) of this section" for 
"or from one (1) place to another" in (f)(1); 
inserted "amended" preceding "license" in 
(f)(2)(B); deleted "or deficiencies" following 



2005, No. 2234, §§ 3, 4; 2007, No. 634, "violations" in (f)(2)(C); substituted "Office 

§ 2; 2009, No. 723, § 7; 2009, No. 758, § of Long-Term Care" for "office" in (f)(2(E); 

16; 2011, No. 522, §§ 16-20; 2011, No. added "if applicable" at the end of (g)(3); 

591, § 10. substituted "if applicable" for "if the 

Amendments. The 2011 amendment agency is not a child placement agency" in 

by No. 522 substituted "Department of (g)(5); inserted "and the Department of 

Human Services" for "division" in Education" in (h)(l)(J) and (h)(2)(E); and 

(c)(2)(A), (d)(1), (d)(2), and (f)(2)(A); substi- added (h)(l)(W). 

tuted "upon request" for "with" in The 2011 amendment by No. 591 re- 

(c)(2)(A); substituted "along with all ca- pealed (j). 

9-28-409. Criminal record and child maltreatment checks. 

(a)(1) Each of the following persons in a child welfare agency shall be 
checked with the Child Maltreatment Central Registry in his or her 
state of residence and any state of residence in which the person has 
lived for the past six (6) years and in the person's state of employment, 
if different, for reports of child maltreatment in compliance with policy 
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and procedures promulgated by the Child Welfare Agency Review 
Board: 

(A) An employee having direct and unsupervised contact with 
children; 

(B) A volunteer having direct and unsupervised contact with 
children; 

(C) A foster parent and all household members ten (10) years of 
age and older, excluding children in foster care; 

(D) An adoptive parent and all household members ten (10) years 
of age and older, excluding children in foster care; 

(E) An owner having direct and unsupervised contact with chil- 
dren; and 

(F) A member of the agency's board of directors having direct and 
unsupervised contact with children. 

(2) The board shall have the authority to deny a license or church- 
operated exemption to any applicant found to have any record of 
founded child maltreatment in the official record of the registry. 
(3)(A) Any person required to be checked under this section who is 
found to have any record of child maltreatment in the official record 
of the registry shall be reviewed by the owner or operator of the 
facility in consultation with the board to determine appropriate 
corrective action measures that would indicate, but are not limited to, 
training, probationary employment, or nonselection for employment. 
(B) The board shall also have the authority to deny a license or 
church-operated exemption to an applicant who continues to employ 
a person with any record of founded child maltreatment. 
(4) All persons required to be checked with the registry under this 
subsection shall repeat the check at a minimum of every two (2) years, 
except that adoptive parents who reside in Arkansas shall repeat the 
check every year pending court issuance of a final decree of adoption, at 
which point repeat checks shall no longer be required. 

(b)(1) Each of the following persons in a child welfare agency who has 
lived in Arkansas continuously for six (6) years or more shall be checked 
with the Identification Bureau of the Department of Arkansas State 
Police for convictions of the offenses listed in this subchapter in 
compliance with policy and procedures promulgated by the board: 

(A) An employee having direct and unsupervised contact with 
children; 

(B) A volunteer having direct and unsupervised contact with 
children; 

(C) An owner having direct and unsupervised contact with chil- 
dren; 

(D) A member of the agency's board of directors having direct and 
unsupervised contact with children; 

(E) Foster parents, house parents, and each member of the house- 
hold eighteen (18) years of age and older, excluding children in foster 
care; and 

(F)(i) Adoptive parents and each member of the household eigh- 
teen (18) years of age and older, excluding children in foster care. 
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(ii) Adoptive parents and each member of the household eighteen 
(18) years of age and older, excluding children in foster care, who are 
not residents of Arkansas shall provide state-of-residence criminal 
records checks, if available. 

(2) A child in the custody of the Department of Human Services shall 

not be placed in an approved home of any foster parent or adoptive 

parent unless all household members eighteen (18) years of age and 

older, excluding children in foster care, have been checked with the 

Identification Bureau of the Department of Arkansas State Police for 

convictions of the offenses listed in this subchapter in compliance with 

policy and procedures promulgated by the board at a minimum of every 

two (2) years. 

(3)(A) The owner or operator of a child welfare agency shall maintain 

on file, subject to inspection by the board, evidence that Department 

of Arkansas State Police criminal records checks have been initiated 

on all persons required to be checked and the results of the checks. 

(B) Failure to maintain that evidence on file will be prima facie 

grounds to revoke the license or church-operated exemption of the 

owner or operator of the child welfare agency. 

(4) All persons required to be checked with the Department of 
Arkansas State Police under this subsection shall repeat the check at a 
minimum of every five (5) years, except that adoptive parents who 
reside in Arkansas shall repeat the check every year pending court 
issuance of a final decree of adoption, at which point repeat checks shall 
no longer be required. 

(c)(1) Each of the following persons in a child welfare agency who has 
not lived in Arkansas continuously for the past six (6) years shall have 
a fingerprint-based criminal background check performed by the Fed- 
eral Bureau of Investigation in compliance with federal law and 
regulation for convictions of the offenses listed in this subchapter: 

(A) An employee having direct and unsupervised contact with 
children; 

(B) A volunteer having direct and unsupervised contact with 
children; 

(C) An owner having direct and unsupervised contact with chil- 
dren; 

(D) A member of the agency's board of directors having direct and 
unsupervised contact with children; 

(E) Foster parents, house parents, and each member of the house- 
hold eighteen (18) years of age and older, excluding children in foster 
care; and 

(F)(i) Adoptive parents and each member of the household eigh- 
teen (18) years of age and older, excluding children in foster care. 

(ii) Adoptive parents and each member of the household eighteen 
(18) years of age and older, excluding children in foster care, shall not 
be required to have a criminal background check performed by the 
Federal Bureau of Investigation if: 

(a) The adoptive parents and each member of the household age 
eighteen (18) years of age and older, excluding children in foster care, 
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have continuously resided in a state for at least six (6) years before 
the adoption; and 

(b) The state-of-residence criminal records check is available. 
(2)(A) A child in the custody of the Department of Human Services 
shall not be placed in an approved home of any foster or adoptive 
parent unless all household members eighteen (18) years of age and 
older, excluding children in foster care, have a fingerprint-based 
criminal background check performed by the Federal Bureau of 
Investigation in compliance with federal law and regulation for 
convictions of the offenses listed in this subchapter. 

(B) The owner or operator of a child welfare agency shall maintain 
on file, subject to inspection by the board, evidence that the Federal 
Bureau of Investigation's criminal records checks have been initiated 
on all persons required to be checked and the results of the checks. 

(C) Failure to maintain that evidence on file will be prima facie 
grounds to revoke the license or church-operated exemption of the 
owner or operator of the child welfare agency. 

(d)(1) Each person required to have a criminal records check under 
this subchapter shall complete a criminal records check form developed 
by the Department of Human Services and shall sign the form that 
contains the following under oath before a notary public: 

(A) Certification that the subject of the check consents to the 
completion of the check; 

(B) Certification that the subject of the check has not been con- 
victed of a crime and if the subject of the check has been convicted of 
a crime, contains a description of the crime and the particulars of the 
conviction; 

(C) Notification that the subject of the check may challenge the 
accuracy and completeness of any information in any report and 
obtain a prompt determination as to the validity of the challenge 
before a final determination is made by the board with respect to his 
or her employment status or licensing status; 

(D) Notification that the subject of the check may be denied a 
license or exemption to operate a child welfare agency or may be 
denied unsupervised access to children in the care of a child welfare 
agency due to information obtained by the check that indicates that 
the subject of the check has been convicted of, or is under pending 
indictment for, a crime listed in this subchapter; and 

(E) Notification that any background check and the results thereof 
shall be handled in accordance with the requirements of Pub. L. No. 
92-544. 

(2) The owner or operator of the child welfare agency shall submit 
the criminal records check form to the Identification Bureau of the 
Department of Arkansas State Police for processing within ten (10) 
days of hiring the employee or volunteer, who shall remain under 
conditional employment or volunteerism until the registry check and 
criminal records checks required under this subchapter are completed. 

(3) Nothing in this section shall be construed to prevent the board 
from denying a license or exemption to an owner or preventing an 
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operator or employee in a child welfare agency from having unsuper- 
vised access to children by reason of the pending appeal of a criminal 
conviction or child maltreatment determination. 

(4) In the event a legible set of fingerprints as determined by the 

Department of Arkansas State Police and the Federal Bureau of 

Investigation cannot be obtained after a minimum of two (2) attempts 

by qualified law enforcement personnel, the board shall determine 

eligibility based upon a name check by the Department of Arkansas 

State Police and the Federal Bureau of Investigation. 

(5)(A) An owner or operator of a child welfare agency shall not be 

liable during a conditional period of service for hiring any person 

required to have a background check pursuant to this subchapter 

who may be subject to a charge of false swearing upon completion of 

central registry and criminal records check. 

(B)(i) Pursuant to this subchapter, false swearing shall occur when 
a person while under oath provides false information or omits 
information that the person knew or reasonably should have known 
was material. 

(ii) Lack of knowledge that information is material is not a defense 
to a charge of false swearing. 

(C) For purposes of this subchapter, false swearing is a Class A 
misdemeanor. 

(e)(1) Except as provided in subdivision (d)(2) or subdivision (h)(1) of 
this section, no person who is required to have a criminal check under 
subdivision (b)(1) or subdivision (c)(1) of this section shall be eligible to 
have direct and unsupervised contact with a child in the care of a child 
welfare agency if that person has pleaded guilty or nolo contendere to, 
or has been found guilty of, any of the following offenses by any court in 
the State of Arkansas or of any similar offense by a court in another 
state or of any similar offense by a federal court unless the conviction 
was vacated or reversed: 

(A) Capital murder as prohibited in § 5-10-101; 

(B) Murder in the first degree as prohibited in § 5-10-102 and 
murder in the second degree as prohibited in § 5-10-103; 

(C) Manslaughter as prohibited in § 5-10-104; 

(D) Negligent homicide as prohibited in § 5-10-105; 

(E) Kidnapping as prohibited in § 5-11-102; 

(F) False imprisonment in the first degree and false imprisonment 
in the second degree as prohibited in §§ 5-11-103 and 5-11-104; 

(G) Permanent detention or restraint as prohibited in § 5-11-106; 
(H) Battery in the first degree, battery in the second degree, and 

battery in the third degree as prohibited in §§ 5-13-201, 5-13-202, 
and 5-13-203; 

(I) Aggravated assault as prohibited in § 5-13-204; 

(J) Assault in the first degree and assault in the second degree as 
prohibited in §§ 5-13-205 and 5-13-206; 

(K) Terroristic threatening in the first degree and terroristic 
threatening in the second degree as prohibited in § 5- 13-30 1(a) and 
(b); 
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(L) Any sexual offense as prohibited in § 5-14-101 et seq.; 

(M) Permitting abuse of a child as prohibited in § 5-27-221; 

(N) Endangering the welfare of a minor in the first degree and 
endangering the welfare of a minor in the second degree as prohibited 
in §§ 5-27-205 and 5-27-206; 

(O) Contributing to the delinquency of a minor as prohibited in 
§ 5-27-209; 

(P) Engaging children in sexually explicit conduct for use in visual 
or print medium, transportation of minors for prohibited sexual 
conduct, use of a child or consent to use of a child in sexual 
performance, and producing, directing, or promoting sexual perfor- 
mance by a child as prohibited in §§ 5-27-303, 5-27-305, 5-27-402, 
and 5-27-403; 

(Q) Incest as prohibited in § 5-26-202; 

(R) Interference with visitation as prohibited in § 5-26-501; 

(S) Interference with custody as prohibited in § 5-26-502; 

(T) Engaging in conduct with respect to controlled substances as 
prohibited in the former § 5-64-401 and § 5-64-419 - § 5-64-442; 

(U) Distribution to minors as prohibited in § 5-64-406; 

(V) Public display of obscenity as prohibited in § 5-68-205; 

(W) Prostitution as prohibited in § 5-70-102; 

(X) Promoting prostitution in the first degree, promoting prostitu- 
tion in the second degree, and promoting prostitution in the third 
degree as prohibited in §§ 5-70-104, 5-70-105, and 5-70-106; 

(Y) Computer child pornography as prohibited in § 5-27-603; 

(Z) Computer exploitation of a child in the first degree as prohib- 
ited in § 5-27-605(a); 

(AA) Criminal attempt, criminal complicity, criminal solicitation, 
or criminal conspiracy as prohibited in §§ 5-3-201, 5-3-202, 5-3-301, 
and 5-3-401 to commit any of the offenses listed in this section; 

(BB) Any felony or any misdemeanor involving violence, threat- 
ened violence, or moral turpitude; and 

(CC) Any former or future law of this or any other state or of the 
federal government that is substantially equivalent to one (1) of the 
aforementioned offenses. 

(2)(A) Any person who is required to have a criminal check under 
subdivision (b)(1) or subdivision (c)(1) of this section who pleads 
guilty or nolo contendere to, or is found guilty of, any of the offenses 
listed in subdivision (e)(1) of this section, unless the conviction is 
vacated or reversed, shall be absolutely disqualified to be an owner, 
operator, volunteer, foster parent, adoptive parent, member of an 
agency's board of directors, or employee in a child welfare agency 
during the period of his or her confinement, probation, or parole 
supervision. 

(B) Except as provided in subdivision (f)(1) of this section, any 
person who is required to have a criminal check under subdivision 
(b)(1) or subdivision (c)(1) of this section who pleads guilty or nolo 
contendere to, or is found guilty of, any of the offenses listed in 
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subdivision (e)(1) of this section, unless the conviction is vacated or 
reversed, shall be presumed to be disqualified to be an owner, 
operator, volunteer, foster parent, adoptive parent, member of an 
agency's board of directors, or employee in a child welfare agency 
after the completion of his or her term of confinement, probation, or 
parole supervision. The operator, volunteer, foster parent, adoptive 
parent, household member of a foster parent or an adoptive parent, 
member of any agency's board of directors, or an employee in a child 
welfare agency cannot petition the board unless the agency supports 
the petition. This presumption can be rebutted in the following 
manner: 

(i)(a) The applicant must petition the board to make a determina- 
tion that the applicant does not pose a risk of harm to any person. 

(b) The applicant shall bear the burden of making such a showing; 
and 

(ii) The board in its discretion may permit an applicant to be an 
owner, operator, volunteer, foster parent, adoptive parent, member of 
an agency's board of directors, or an employee in a child welfare 
agency notwithstanding having been convicted of an offense listed in 
this section upon making a determination that the applicant does not 
pose a risk of harm to any person served by the facility. In making 
this determination, the board shall consider the following factors: 

(a) The nature and severity of the crime; 

(b) The consequences of the crime; 

(c) The number and frequency of crimes; 

(d) The relation between the crime and the health, safety, and 
welfare of any person, such as: 

(1) The age and vulnerability of victims of the crime; 

(2) The harm suffered by the victim; and 

(3) The similarity between the victim and persons served by a 
child welfare agency; 

(e) The time elapsed without a repeat of the same or similar event; 

(f) Documentation of successful completion of training or rehabili- 
tation pertinent to the incident; and 

(g) Any other information that bears on the applicant's ability to 
care for children or any other relevant information. 

(C) The board's decision to disqualify a person from being an 

owner, operator, volunteer, foster parent, adoptive parent, member of 

an agency's board of directors, or an employee in a child welfare 

agency under this section shall constitute the final administrative 

agency action and shall not be subject to review. 

(f)(1) For purposes of this section, an expunged record of a conviction 

or plea of guilty or nolo contendere to an offense listed in subdivision 

(e)(1) of this section shall not be considered a conviction, guilty plea, or 

nolo contendere plea to the offense unless the offense is also listed in 

subdivision (f)(2) of this section. 

(2) Because of the serious nature of the offenses and the close 
relationship to the type of work that is to be performed, the following 
shall result in permanent disqualification: 
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(A) Capital murder as prohibited in § 5-10-101; 

(B) Murder in the first degree as prohibited in § 5-10-102 and 
murder in the second degree as prohibited in § 5-10-103; 

(C) Kidnapping as prohibited in § 5-11-102; 

(D) Rape as prohibited in § 5-14-103; 

(E) Sexual assault in the first degree and second degree as 
prohibited in §§ 5-14-124 and 5-14-125; 

(F) Endangering the welfare of a minor in the first degree and 
endangering the welfare of a minor in the second degree as prohibited 
in §§ 5-27-205 and 5-27-206; 

(G) Incest as prohibited in § 5-26-202; 
(H) Arson as prohibited in § 5-38-301; 

(I) Endangering the welfare of an incompetent person in the first 
degree as prohibited in § 5-27-201; and 

(J) Adult abuse that constitutes a felony as prohibited in § 5-28- 
103. 



History. Acts 1997, No. 1041, § 9; 
1999, No. 328, § 1; 2001, No. 1211, § 2; 
2003, No. 1087, § 11; 2005, No. 1766, § 3; 
2005, No. 1923, § 1; 2007, No. 634, § 3; 
2009, No. 723, §§ 8-10; 2011, No. 522, 
§§ 21, 22; 2011, No. 570, § 71; 2011, No. 
591, § 11. 

A.C.R.C. Notes. Acts 2011, No. 570, 
§ 1, provides: "The intent of this act is to 
implement comprehensive measures de- 
signed to reduce recidivism, hold offend- 
ers accountable, and contain correction 
costs." 



Amendments. The 2011 amendment 
by No. 522 added (b)(1)(E) and (F); and 
added (c)(1)(E) and (F). 

The 2011 amendment by No. 570 sub- 
stituted "the former § 5-64-401 and § 5- 
64-419 — § 5-64-442" for "§ 5-64-401" in 
(e)(l)(T). 

The 2011 amendment by No. 591 de- 
leted former (f) and (g) and redesignated 
former (h) as (f); substituted "subdivision 
(f)(2)" for "subdivision (h)(2)" in (f)(1); and 
deleted former (i). 



9-28-410 — 9-28-414. [Repealed.] 
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were repealed by Acts 2011, No. 591, § 12. 
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9-28-414. Acts 2009, No. 674, § 1. 



